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34-15595 


WITHDRAWAL OF PROPOSED RULE 
WHICH WOULD HAVE REQUIRED 
OIL AND GAS PROCEDURES FOL- 
LOWING THE FULL COST METHOD 
OF ACCOUNTING TO MAKE SUPPLE- 
MENTAL DISCLOSURES OF CAPI- 
TALIZED COSTS AND COSTS IN- 
CURRED HAD THE SUCCESSFUL 
EFFORT METHOD OF ACCOUNTING 
BEEN FOLLOWED 


PROPOSED RULE WHICH, PRO- 
VIDED THAT CERTAIN CONDITIONS 
ARE SATISFIED, WOULD DEEM A 
COMMISSION WHICH IS FAR AND 
REASONABLE AS NOT EXCEEDING 
THE USUAL AND CUSTOMARY 
BROKER’ COMMISSION [File No. 
$7-773—Comment Period Expires 
April 13, 1979] 


PROPOSAL TO RESCIND PROPOSED 
RULE DEALING WITH REMUNERA- 
TION PERMITTED AFFILIATED PER- 
SONS OF REGISTERED INVEST- 
MENT COMPANIES ACTING AS 
BROKERS IN OVER-THE-COUNTER 
TRANSACTIONS [File No. S7-774— 
Comment Period Expires April 13, 














33-6028 Interpretation of Commission views 
on Accounting Changes by Oil and 


Gas Producers 
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SECURITIES ACT OF 1933 
Release No. 6028/February 23, 1979 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15581/February 23, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20933/February 23, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10599/February 23, 1979 


ACCOUNTING SERIES 
Release No. 261/February 23, 1979 


Accounting Changes by Oil and Gas Producers 
AGENCY: Securities and Exchange Commission. 


ACTION: Interpretation. 

SUMMARY: The Commission is announcing its 
views on accounting changes by oil and gas 
producers. Registrants are required by the Commis- 
sion’s rules to adopt a specified form of successful 
efforts or full cost accounting for fiscal years ending 
after December 25, 1979. If conforming the company’s 
present accounting method to the specified version of 
that method will have a significant impact on the 
company’s financial statements, the Commission has 
concluded that the company may then change to 
either of the specified forms of accounting. However, 
in most cases, the Commission would expect regis- 
trants to adopt the method that more closely 
corresponds to the accounting practices currently 
being followed. Based on its conclusions in ASR No. 
253, the Commission does not believe,2 however, that 
subsequent accounting changes between the 
specified successful efforts and full cost methods 
would be in the interests of investors. 

DATE: February 23, 1979. 

FOR FURTHER INFORMATION CONTACT: James L. 
Russell, Office of the Chief Accountant, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202-755-0222). 


SUPPLEMENTARY INFORMATION: The Commis- 
sion’s conclusions concerning financial accounting 
and reporting standards for oil and gas producing 
companies were announced in Accounting Series 
Release (“ASR”) No. 253 [43 FR 40688], August 31, 
1978. That release outlined a series of steps covering 
several years seeking the development of “reserve 
recognition accounting.” The Commission concluded 
that companies in this industry should be permitted to 
continue to follow specified forms of the two 
historical-cost accounting methods during this 
period. Rules relating to the application of successful 
efforts accounting (which conform to the standards of 
Statement No. 19 of the Financial Accounting 
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Standards Board) were adopted in ASR No. 253.1 
Rules for the application of full cost accounting for 
companies following that method were adopted in 
ASR No. 258 [43 FR 40724], December 19, 1978. 


Changes to Commission-specified method 


Registrants are required to adopt one of the two 
specified accounting methods prescribed by the 
Commission in § 210.3-18 for fiscal years ending after 
December 25, 1979, with retroactive restatement of 
financial statements for prior periods. Conforming to 
either of these methods could have a significant effect 
on a registrant’s financial statements, thus causing a 
change in accounting. In such cases, the Commission 
will not object if a registrant changes to either of the 
specified methods. However, the Commission expects 
that in most instances registrants will choose the 
Commission-mandated accounting method that more 
closely corresponds to the present accounting 
practices followed by the registrant. 


Since the Commission has promulgated rules that 
establish accounting standards for oil and gas 
producers, a change to either of the methods 
contained in those rules will be exempt from 
Instruction 4(f) of Form 10-Q, which requires regis- 
trants to state the reasons for any accounting change 
which they adopt and to furnish a letter from their 
independent accountants indicating whether the 
change is to an alternative principle that is preferable 
under the circumstances. 


In order not to discourage voluntary early: imple- 
mentation of accounting standards, the Commission 
will not object to adoption of the specified full cost 
method by companies who had previously changed 
from the full cost method to the successful efforts 
method in early compliance with FASB Statement No. 
19, prior to the publication of ASR No. 253 (even 
though this would not meet the significant change 
criterion). 


Subsequent changes 


In ASR No. 253 the Commission discussed the basis 
for its conclusions on accounting methods for oil and 
gas producing companies. In doing so, the 
Commission expressed the belief that neither 
successful efforts nor full cost provides sufficient 
information to investors with respect to a company’s 





1Technical amendments to these rules were adopted 
in ASR No. 257 [43 FR 60404], December 19, 1978. 





assets and earnings. The decision to permit continued 
use of both methods on a short-term basis was pre- 
dicated on the belief that neither method was 
sufficiently preferable to justify a requirement that all 
companies adopt one of these as a uniform method. 
The Commission heard numerous arguments during 
the course of its oil and gas proceeding as to why 
either successful efforts or full cost was the more 
appropriate method, including arguments involving 
access to or costs of equity capital. As stated in ASR 
No. 253, none of these were found to be convincing. 
The Commission concluded that the most significant 
information to be reported to investors by oil and gas 
producers concerns quantities and valuations of 
proved oil and gas reserves and success in 
discovering such reserves. 


The Commission considers the consistent application 
of accounting principles by individual registrants from 
year to year to be very important to investors. Further- 
more, under generally accepted accounting principles, 
a change in accounting principle is prohibited unless 
it can be demonstrated that the change is to a prefer- 
able method. Since the Commission found in ASR 
No. 253 that neither successful efforts nor full cost is 
clearly preferable to the other, it believes that sub- 
sequent changes by registrants from one of the speci- 
fied methods to the other would not be in the 
interests of investors. 


COMMISSION ACTION: 17 CFR Part 211 is amended 
by adding the following subject heading: “Accounting 
Changes by Oil and Gas Producers.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6029/February 23, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15582/February 23, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20934/February 23, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10600/February 23, 1979 


SECURITIES ACT OF 1933 
Release No. 6030/February 28, 1979 


AGENCY: Securities and Exchange Commission. 


ACTION: Withdrawal of notice of proposed rule- 
making. 


SUMMARY: The Commission is withdrawing its pro- 
posed rule which would have required oil and gas pro- 
ducers following the full cost method of accounting to 
make supplemental disclosures of capitalized costs 
and costs incurred had the successful efforts method 
of accounting been followed. The Commission has 
concluded that significant benefit would not be 
obtained from such a requirement. 


DATE: February 23, 1979. 


FOR FURTHER INFORMATION CONTACT: James L. 
Russell, Office of the Chief Accountant, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202-755-0222). 


SUPPLEMENTARY INFORMATION: Securities Act 
Release No. 5968 [43 FR 40724], August 31, 1978, pro- 
posed for comment uniform financial accounting and 
disclosure requirements for oil and gas producers 
following the full cost method of accounting. Included 
among the proposed disclosures was the aggregate 
amount of costs capitalized on the balance sheet that 
would have been charged to expense and the approxi- 
mate amount of costs incurred in the current year that 
would have been expensed had the successful efforts 
method of accounting been followed. 


In announcing its final rules for the full cost method 
in Accounting Series Release No. 258 [43 FR 60413], 
December 19, 1978, the Commission indicated that it 
had deferred consideration of this specific proposal. 
As summarized in that release, many commentators 
objected to such a requirement as being an unreason- 
able and unnecessary burden. These persons believed 
that the proposal was inconsistent with the con- 
clusions in Accounting Series Release No. 253 [43 FR 
40688], August 31, 1978, that both successful efforts 
and full cost were severely limited in conveying 
information that would permit investors and govern- 
ment policy-makers to gain an understanding of the 
operations of individual companies or to compare the 
operations of different companies. A small number of 
commentators did, however, express the view that 
these supplemental disclosures were essential for a 
comparison of the financial position and operating 
results of companies using alternative accounting 
methods during the period in which reserve recog- 
nition accounting is being developed. 


The Commission has concluded that relevant informa- 
tion for comparing oil and gas producing companies 
is provided by its previously adopted disclosure 
requirements, including reserve quantities and valu- 
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ations and changes therein, and the proposed supple- 
mental earnings summary. ! The benefits of additional 
supplemental disclosures by full cost companies do 
not appear to outweigh the costs of requiring those 
companies to compute the information. Accordingly, 
the disclosure requirements proposed as paragraphs 
(i)(7)(ii) and (i)(7)(iii) of § 210.3-18 are hereby with- 
drawn. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6030/February 28, 1979 


In the Matter of 


WILMER, CUTLER & PICKERING PENSION PLAN 
1666 K Street, N.W. 
Washington, D.C. 20006 


(18-29) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PRO- 
VISIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE WILMER, CUTLER & 
PICKERING PENSION PLAN 


NOTICE IS HEREBY GIVEN that Wilmer, Cutler & 
Pickering (‘‘Applicant”’), a general partnership 
engaged in the practice of law in the District of 
Columbia and elsewhere, on December 28, 1978, filed 
with the Securities and Exchange Commission 
(“Commission”) an Application pursuant to Section 
3(a)(2) of the Securities Act of 1933 (the “Act”) for an 
order exempting from the provisions of Section 5 of 
the Act interests or participations in the Wilmer, 
Cutler & Pickering Pension Plan (the “WC&P Keogh 
Plan”). All interested persons are referred to that 
Application, which is on file with the Commission, for 
the facts and representations contained therein which 
are summarized below. 





1See Securities Act Release No. 5969 [43 FR 40726], 
August 31, 1978. 
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|. Introduction 


Applicant’s Plan provides that partners and salaried 
lawyers of the Applicant are eligible to participate if 
they have completed three years of service with the 
Applicant. Each eligible partner or employee becomes 
a participant as of the first day of the first regular pay 
period in which he has completed three years of 
service with the Applicant. The Plan is a trusteed 
pension plan which covers persons (in this case, 
Applicant’s partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal Revenue 
Code of 1954, as amended, (the “Code’”) and, there- 
fore, is excepted from the exemption provided by 
Section 3(a)(2) of the Act for interests or partici- 
pations in certain employee benefit plans of 
corporate employers. 


Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit-sharing 
plan which covers employees some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant represents that the Plan has been in effect 
since January 1, 1968, and has, since January 1, 1977, 
covered only partners and salaried lawyers of Appli- 
cant. At all times the WC&P Keogh Plan, as amended 
from time to time, has been determined by the 
Internal Revenue Service to be a qualified plan under 
Section 401(a) of the Code. The most recent Internal 
Revenue Service letter determining that the WC&P 
Keogh Plan is a qualified plan under Code § 401(a) is 
dated November 1978. 


Applicant states that under the Plan, contributions to 
the Plan are determined on an annual basis based on 
the participant’s earned income. The rate of contri- 
bution is 7.5% of a participant’s earned income from 
the Applicant up to a maximum contribution per year 
of $7,500. Applicant further states that there is full 
and immediate vesting of all participant’s accounts in 
the Plan. Each participant under the Plan is permitted, 
at his or her option, to make voluntary contributions 
aggregating up to 10% of his or her earned income (as 
defined in the Plan) in the case of participants who 
are not owner-employers (as defined in the Plan) and 
up to 10% of earned income but not to exceed $2,500 
in the case of owner-employees. 





Applicant represents that the Plan is administered by 
a group of Applicant’s partners known as the “Fringe 
Benefits Committee” (the “Committee”) appointed by 
Applicant and serving at the pleasure of the Applicant. 


Applicant states that the assets of the Plan will be 
held in a trust for the exclusive benefit of Plan partici- 
pants and their beneficiaries. State Street Bank and 
Trust Company, Boston, Massachusetts acts as 
trustee for the Plan. Participants can choose among 
four investment funds, all of which are registered 
under the Investment Company Act of 1940, for which 
the investment counsel Scudder, Stevens & Clark acts 
as investment adviser. These four investment 
companies are: Scudder Income Fund, Inc., Scudder 
Stevens and Clark Common Stock Fund, Scudder 
Special Fund, Inc. and Scudder Managed Reserves, 
Inc. Applicant maintains that each person becoming 
eligible to participate in the Plan is presented with a 
complete text of the Plan itself plus the most recent 
prospectus and quarterly report for each of these 
Scudder funds. 


lll. Discussion 


Applicant states that the exemption from registration 
provided by Section 3(a)(2) of the Act is not available 
because of the participation in the Plan by Applicant’s 
partners, who are “employees” within the meaning of 
Section 401(c)(1) of the Code. If Applicant’s business 
were organized in corporate form, interests and 
participations in the Plan would be exempt from 
registration pursuant to Section 3(a)(2) of the Act. 
Applicant submits that the intent of Congress in 
drafting Section 3(a)(2) of the Act was to prevent the 
sale, without registration, of interests in mass- 
marketed plans offered by financial institutions to 
self-employed persons who might be unable to 
protect adequately their interests and those of their 
participating employees. 


Applicant’s plan is not a mass-marketed master or 
prototype retirement plan, but is, according to 
Applicant, an individualized plan covering eligible 
employees of Applicant only. The Plan is subject to 
the reporting requirements of ERISA and Applicant 
states it has complied with these requirements and 
will continue to do so. 


Applicant concludes that under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1979, at 5:30 
p.m., submit to the Commission in writing a request 


for a hearing on this matter, accompanied by a state- 
ment as to the nature of his or her interest, the reason 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he or she may request 
to be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A Copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contempora- 
neously with the request. An order disposing of the 
matter will be issued as of course following March 26, 
1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15457A/February 23, 1979 


Filing and Disclosure Requirements Relating to Bene- 
ficial Ownership 


AGENCY: Securities and Exchange Commission. 
ACTION: Correction. 


SUMMARY: This document corrects FR Doc. 79-810 
appearing on pages 2144 through 2155 in the 
FEDERAL REGISTER of January 9, 1979. In 
Instruction (2) of “Instructions for Cover Page” in the 
first column on page 2148 the reference to Rule 
13d-1(e)(1) should be to Rule 13d-1(f)(1). In the 
heading § 240.13d-102 in the third column on page 
2148 the reference to § 240.13d-(1)(b) should be to 
§ 240.13d(1)(b) and (c). In Instruction (2) of 
“Instructions for Cover Page” in the first column on 
page 2152 the reference to Rule 13d-1(e)(1) should be 
to Rule 13d-1(f)(1). 
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FOR FURTHER INFORMATION CONTACT: William 
H. Carter, Office of Disclosure Policy and Pro- 
ceedings, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202) 376-8090. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15580/February 23, 1979 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street & Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PHLX-78-1 2) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 26, 1978, the Philadelphia Stock Exchange, 
Inc. (“PHLX’’) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends PHLX Rule 1033 to provide an exception to its 
priority rules for spread and straddle orders. The 
exception is applicable only when a spread or straddle 
order can not be executed by accepting the estab- 
lished bid and/or offer in the marketplace. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14871, June 21, 
1978) and by publication in the Federal Register (43 
F.R. 28875, July 3, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and 
(with the exception of those statements or communi- 
cations which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. § 552) 
were made available to the public at the Commission’s 
Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and 
regulations thereunder. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15581/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6028/February 23, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15582/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6029/February 23, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15583/February 26, 1979 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single five day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 10:00 a.m. (EST) on 
February 26, 1979 and terminating at midnight (EST) 
on March 2, 1979 of the securities of Tiffany 
Industries, Inc. (“Tiffany”) a Missouri corporation with 
principal executive offices located at 145 Weldon 
Parkway, Maryland Heights, Missouri 63043. 


The Commission initiated the suspension of trading in 
Tiffany’s securities at Tiffany’s request in order to 
allow the full dissemination of information concerning 
the financial condition of Tiffany prior to the 





commencement of trading on the information dis- 
closed in a release to be issued by Tiffany. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless and 
until they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in vio- 
lation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15584/February 26, 1979 


An order has been issued granting the application to 
strike the Common Share (NPV/Class A) of UNION 
GAS LIMITED from Unlisted Trading Privileges on the 
American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15585/February 26, 1979 


The Securities and Exchange Commission has ordered 
the institution of public administrative proceedings 
against American Western Securities, Inc. (Amwest), 
a Colorado broker-dealer registered with the 
Commission and a member of the National Associ- 
ation of Securities Dealers, Inc.; Jack Darold Kelley 
(“Kelley”), its president and major shareholder; Lloyd 
John Harty (“Harty”), its head trader and registered 
representative; and Andrew Kovschak, Jr. (“Kovschak), 
a trader and registered representative with Amwest. 
The proceedings are based on allegations by the staff 


that Amwest, Kelley, Harty, and Kovschak wilfully 
violated and wilfully aided and abetted violations of 
the antifraud provisions of the Securities Act of 1933, 
as amended, and the Securities Exchange Act of 1934, 
as amended, in connection with the offer and sale of 
various OTC traded securities in which Amwest was 
the major market-maker and also violated and aided 
and abetted violations of the record keeping require- 
ments applicable to registered broker-dealers. 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
Respondents an opportunity to offer any defenses 
thereto for the purpose of determining whether any 
action of a remedial nature should be ordered by the 
Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15586/February 26, 1979 


Orders have been issuued granting the applications 
requesting withdrawal of the common stocks of THE 
MANHATTAN LIFE CORPORATION (par value $2.00) 


and RLC CORP. (par value $1) from listing and regis- 
tration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15587/February 26, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock ($1.00 par 
value) of SFM CORPORATION from listing and 
registration on the Boston Stock Exchange, inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15588/February 26, 1979 


An order has been issued granting the application to 
strike the following securities of PENN CENTRAL 
TRANSPORTATION COMPANY (and leased lines 
subsidiaries) from listing and registration on the New 
York Stock Exchange, Inc.: 
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LISTED STOCKS 
(5 Issues) 


PENN CENTRAL COMPANY 
Common Stock, No Par Value 


CLEVELAND & PITTSBURGH RAILROAD COMPANY 
Special Guaranteed Betterment 4%, $50 Par Value 
Guaranteed 7% Capital, $50 Par Value 


NORTHERN CENTRAL RY. CO. 
Capital Stock, $50 Par Value 


PITTSBURGH, FT. WAYNE & CHICAGO, RY. CO. 
7% Preferred, $100 Par Value 


LISTED BONDS 
(28 Issues) 


CARTHAGE & ADIRONDACK RAILWAY CO. 
Guaranteed First Mortgage 4%, due December 1, 
1981 


CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS 
RAILWAY CO. 
St. Louis Division First Collateral Trust Gold 4%, 
due November 1, 1990 
Cincinnati Wabash & Michigan Division First Mort- 
gage 4% Gold, due July 1, 1991 
General Mortgage 4% Gold, Series A, due June 1, 
1993 


CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS 
RY. CO. 
General Mortgage 5% Coupon Series B, due June 1, 
1993 
Refunding & Improvement Mortgage 4 1/2% Gold 
Series E, due July 1, 1977 


INDIANAPOLIS UNION RAILWAY COMPANY (THE) 
Refunding & Improvement Mortgage 2 1/2% Series 
C, due June 1, 1986 


KANAWHA & MICHIGAN RY. CO. 
First Mortgage 4% 100-Year Gold, due April 1, 1990 


LAKE SHORE & MICHIGAN SOUTHERN RY. CO. 
Mortgage 3 1/2% Gold, due June 1, 1997 


MICHIGAN CENTRAL R.R. CO. (THE) 
Refunding & Improvement Mortgage 4 1/2% Gold, 
Series C, due January 1, 1979 


NEW YORK CENTRAL & HUDSON RIVER R.R. CO. 
3 1/2% Gold, due July 1, 1997 


NEW YORK CENTRAL RAILROAD CO. 
Collateral Trust 6% Bonds, due April 1, 1980 
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NEW YORK CONNECTING RAILROAD COMPANY 
First Mortgage 2 7/8% Series B, due October i, 
1975 


NEW YORK, NEW HAVEN AND HARTFORD RAIL- 
ROAD COMPANY (THE) 
Harlem River Division, First Mortgage Bonds, 4 
1/4% Series A, due January 1, 1973 


NEW YORK & PUTNAM RAILROAD CO. 
Guaranteed First Consolidated Mortgage 4% Gold, 
due October 1, 1993 


NORTHERN CENTRAL RAILWAY CO. 
General & Refunding Mortgage 4 1/2% Gold Series 
A, due March 1, 1974 
General & Refunding Mortgage 
5% Gold Series A, due March 1, 1974 


PENNSYLVANIA RAILROAD CO. (THE) 
General Mortgage 4 1/4% Gold Bond Series D, due 
April 1, 1981 
General Mortgage 4 1/4% Series E, due July 1, 1984 
General Mortgage 3 1/8% Series F, due January 1, 
1985 


PEORIA & EASTERN RAILWAY CO. 
Income Mortgage 4% Non-Cumulative, due April 1, 
1990 


PHILADELPHIA, BALTIMORE & WASHINGTON R.R. 
Co. 
Guaranteed General Mortgage 5% Gold Series B, 
due February 1, 1974 
Guaranteed General Mortgage 4 1/2% Gold Series 
C, due July 1, 1977 


PITTSBURGH, CINCINNATI, CHICAGO AND ST. 
LOUIS RAILROAD CO. (THE) 
General Guaranteed Mortgage 3 3/8% Bond Series 
E, due October 1, 1975 
General Mortgage 5% Gold Bond Series B, due 
April 1, 1975 


PITTSBURGH, YOUNGSTOWN & ASHTABULA RAIL- 
WAY CO. 
First General Mortgage Bond Coupon Series C, 5% 
due June 1, 1974 
First General Mortgage Series D, 4 1/2%, due June 
1, 1977 


WEST SHORE RAILROAD CO. 
Guaranteed First Mortgage 4% Gold, due January 
1, 2361 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15589/February 27, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (no par value) of HOSPITALITY 
MOTOR INNS, INC. from listing and registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15590/February 27, 1979 


In the Matter of 
PACIFIC RESOURCES, INC. 
Common Stock, no par value 
File No. 1-6884 


Securities Exchange Act of 1934 
Sections 12(d) and 17(a) 


ORDER AMENDING EFFECTIVE DATE OF WITH- 
DRAWAL FROM LISTING AND REGISTRATION AND 
EXTENDING THE EXEMPTION OF CERTAIN PER- 
SONS AND SECURITIES FROM THE PROVISIONS OF 
RULE 17a-15 


On June 22, 1977 we approved the application of 
Pacific Resources, Inc. (“PRI”) to withdraw its 
securities from listing and registration on the Pacific 
Stock Exchange Incorporated (“PSE”).1 We prescribed 
as a term of that delisting that it not become effective 
until the time of our determination with respect to the 
PSE’s application for unlisted trading privileges in PRI 
common stock, but in no event later than 120 days 
after June 22, 1977.2 We have amended, several 





lsee Securities Exchange Act Release No. 13657 
(June 22, 1977); 42 F.R. 33398 (June 30, 1977). 


2The PSE filed an application, pursuant to Section 
12(f)(1)(C) of the Securities Exchange Act of 1934, for 
unlisted trading privileges in PRI stock on March 25, 
1977 in response to PRI’s application to withdraw that 
security from listing and registration on the PSE (filed 
March 23, 1977). Concurrently with our order with- 
drawing PRI stock from listing, we ordered a hearing 
on the PSE application. See Securities Exchange Act 
Release No. 13658 (June 22, 1977); 42 F.R. 33402 
(June 30, 1977). 


times, the date upon which PRI’s withdrawal from 
listing and registration on the PSE becomes effective; 
the last scheduled effective date was February 2, 
1979.3 


We found that the initial delay in the effective date of 
the delisting and the extension until February 2, 1979 
were necessary principally because a temporary dis- 
ruption in trading in PRI stock on the PSE would 
result in a lessening of potential competition among 
dealers and between exchange markets and markets 
other than exchange markets during any interim 
period after delisting, but before unlisted trading 
privileges are (if at all) granted. 


Our ultimate determination on the PSE application for 
unlisted trading privileges in PRI stock involves the 
consideration of several major policy issues 
including, among others, whether sufficient progress 
has been made toward the development of a national 
market system to satisfy the standards of Section 
12(f)(2), whether the progress contemplated by 
Congress in adopting that Section is met by PSE’s 
rescission of its off-board trading rules as they apply 
to transactions in PRI common stock, whether that 
progress and the statutory goals of eliminating 
unnecessary burdens on competition are satisfied by 
existing communications facilities and provisions for 
access between the PSE and over-the-counter (“OTC”) 
markets, and whether last sale reporting of all PRI 
stock transactions would be appropriate should un- 
listed trading privileges be granted. 


We have not yet resolved these issues insofar as they 
arise with respect to our consideration of the PSE 
application for unlisted trading privileges and, 
accordingly, we have been unable to complete our 
deliberations concerning the hearing on that appli- 
cation. We believe, however, that the purposes of the 
Act, particularly those which encourage competition 
among dealers acting as market makers in a security 
and between markets in that security,’ make it 
appropriate for us to permit the existing competition 
in PRI stock to continue during the interim period 





3See Securities Exchange Act Release No. 15030 
(August 3, 1978). 


4in addition, we had noted that if delisting were 


effective immediately, new extensions of margin 
credit would be prohibited until the security was 
admitted to the List of OTC Margin Stocks issued 
periodically by the Board of Governors of the Federal 
Reserve System. PRI common stock was so admitted 
on October 2, 1978. 


SSee e.g., Section 11A(a)(1)(C)(ii). 


SEC DOCKET/1205 





necessary for us to conclude our deliberations. 
Accordingly, for the principal reason enunciated in the 
June 22 delisting order, and as stated above, we find 
it necessary to extend until August 2, 1979 the 
effective date of removal of PRI stock from listing and 
registration on the PSE. 


PRI stock has been traded both on the PSE and OTC 
since issuance of our June 22 order.®° At that time we 
also exempted, for a period of up to 120 days, the 
National Association of Securities Dealers, Inc. 
(“NASD”) and all brokers and dealers from the 
reporting requirements of Rule 17a-15 under the 
Securities Exchange Act of 1934 relating to last sale 
reports of OTC transactions in the common stock of 
PRI. The duration of that exemption was amended in 
our extension orders to February 2, 1979. Until we 
make a determination on the PSE’s application for 
unlisted trading privileges in PRI stock, we believe 
that there will be uncertainty as to whether real-time 
reporting in PRI stock will be required as a general 
matter and that a continued exemption from Rule 
17a-15 is appropriate. ” We continue to believe that it 
is not necessary in the public interest or for the pro- 
tection of investors to require members of the PSE, 
(who may trade PRI stock in the OTC market) and 
other brokers and dealers to develop and implement 
reporting procedures for transactions in this single 
security during the time before we make a determi- 
nation as to the PSE’s application. Accordingly, we 
have determined to, and hereby exempt, until August 
2, 1979, the NASD and all brokers and dealers from 
the requirements of Rule 17a-15 relating to last sale 
ng of OTC transactions in the common stock of 
PRI. 


Through inadvertence, the Commission failed to con- 
sider this matter before the previous extension of the 
effective date of the withdrawal order and the related 
exemption from Rule 17a-15 had expired. 





6The PSE has exempted from its off-board trading 
restrictions securities, such as PRI stock, which are 
both the subject of a delisting application and in 
which the PSE has applied for unlisted trading privi- 
leges. See Securities Exchange Act Release No. 13656 
(June 22, 1977); 42 F.R. 33400 (June 30, 1977). 


7\f the unlisted trading privileges application of the 
PSE is denied, PRI stock will be traded solely OTC 
and, therefore, will not be subject to current reporting 
under Rule 17a-15. 


8This exemption does not prohibit those persons 
individually from complying voluntarily with Rule 
17a-15 as long as such broker or dealer complies with 
the Rule in a uniform and consistent manner. 
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ACCORDINGLY, IT IS HEREBY ORDERED, nunc pro 
tunc, that our order of June 22, 1977, as amended, 
granting PRI’s application to withdraw from listing 
and registration on the PSE be, and it hereby is, 
amended as set forth herein effective February 2, 
1979. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15591/February 28, 1979 


File No. SR-NYSE-78-59 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on November 8, 1978, a proposed rule change 
under Rule 19b-4 to relieve so-called “approved 
persons” of NYSE members and member organi- 
zations, as those “approved persons” currently are 
defined, from the provisions of certain NYSE rules 
which primarily govern trading activities on the floor 
of the NYSE.! An earlier rule filing by the NYSE that 
would amend the definition of “approved person” is 
currently under review by the Commission (SR-NYSE- 
77-13). 


A person falling within this proposed definition also 
falls within the definition of “a person associated with 
a member” as used in the Securities Exchange Act 
(the “Act”) and the rules thereunder. Additionally, 
certain “approved persons” are also subject to the 
restrictions of Section 11(a) of the Act and the rules 
thereunder as they became fully effective on February 
1, 1979. 


Publication of the submission is expected to be made 
in the Federal Register during the week of March 5, 





1The proposal would accomplish this objective by 
amendments to NYSE Rules 85, 91, 92, 96, 98, 99, 
102, 104, 105, 112 and 113, and by the addition of new 
Rule 98A, which would require approved persons to 
provide the NYSE, upon request, with information 
relating to such person’s trading activity in listed 
securities or options overlying such securities. 





1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, inter- 
ested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NYSE-78-59. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. § 552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15592/February 28, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (without par value) of CANADIAN 
HYDROCARBONS LIMITED from listing and regis- 
tration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15593/February 28, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson 
Chicago, Illinois 60604 


MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Spring Street 
Los Angeles, CA 90014 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street & Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Amex-79-3) 
(SR-CBOE-79-1) 
(SR-MSE-79-7) 
(SR-PSE-79-1) 
(SR-PhIx-79-1) 


NOTICE OF FILING OF PROPOSED RULES 
CHANGES AND ORDER APPROVING PROPOSED 
RULES CHANGES 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78{(s)(b)(1) (the 
“Act’”’), notice is hereby given that the American Stock 
Exchange, Inc. (“Amex”); the Chicago Board Options 
Exchange, Incorporated (“CBOE”); the Midwest Stock 
Exchange, Incorporated (“MSE”); the Pacific Stock 
Exchange Incorporated (“PSE”); and the Philadelphia 
Stock Exchange, Incorporated (“Phix’) (collectively 
referred to as the “options exchanges”) filed with the 
Commission copies of proposed rule changes to con- 
tinue, through April 28, 1979, the existing 4:10 p.m. 
New York time closing hour for standardized options 
trading. Until that date, the options exchanges have 
agreed not to conduct daily closing rotations. ! 


The purpose of the proposed rule changes is to extend 
for two months an experiment involving uniform daily 
closing hours and uniform closing procedures among 
the options exchanges. This experimental program 
was approved by the Commission by order dated 





1p daily closing rotation is a procedure used to close 
trading in an options class by providing for bids and 
offers to be made and orders to be executed one 
series at a time. Prior to October 23, 1978, the CBOE, 
MSE and PSE conducted such rotations after the 
close of regular options trading each day. 


SEC DOCKET/1207 





October 18, 1978 (the “October Order’’)2; it 
commenced on October 23, 1979 and was initially 
scheduled to terminate on February 28, 1979. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and 
the rules and regulations thereunder applicable to 
national securities exchanges and, in particular, the 
requirements of Section 6 of the Act. This Section 
requires, among other things, that the rules of 
national securities exchanges be designed to promote 
just and equitable principles of trade, to remove 
impediments to and perfect the mechanism of a free 
and open market and a national market system, and to 
protect investors and the public interest; and not be 
designed to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 


The Commission approved the uniform closing hours 
experiment originally because of its concerns that 
daily closing rotations as conducted by some of the 
options exchanges, and the resulting disparity in 
closing hours among the options exchanges, might 
not be in the public interest or consistent with the 
promotion of just and equitable principles of trade. As 
indicated in its October Order approving the experi- 
ment, the Commission has used the four month trial 
period to explore the issues underlying these con- 
cerns and has published for comment proposed rules 
addressing these issues.° In addition, to assist the 
Commission in resolving these issues, the options 
exchanges have been monitoring the final ten minutes 
of trading over the past four months and have agreed 
to submit to the Commission the results of these 
monitoring efforts. 


The Division believes that a continuation of the 
uniform closing hours experiment for another two 





2Securities Exchange Act Release No. 15241 (October 
18, 1978), 43 FR 49867 (October 25, 1978). 


3Securities Exchange Act Release No. 15503 (January 
17, 1979), 44 FR 4703 (January 23, 1979). Proposed 
Rule 9b-3 under the Securities Exchange Act would 
prohibit any national securities exchange from con- 
ducting or employing any trading rotation in options 
if, during the rotation, new options orders could not 
be placed on the limit order book or existing orders on 
the book could not be cancelled, adjusted or replaced. 
Proposed Rules 9b-4(A) and (B) are alternative pro- 
posals which would prohibit exchange trading in 
options past 4:00 p.m. New York time and 4:10 p.m. 
New York time, respectively. The Comment period for 
these rule proposals expired February 21, 1979. Four 
comments have been received. 
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months would provide additional time for interested 
persons to submit their views in this matter and for 
the options exchanges to complete and submit the 
results of their monitoring efforts. The two month 
extension also would give the Commission time 
needed to evaluate this new information, along with 
the comments and factual data only recently received, 
so that the Commission might resolve the issues 
underlying its concerns. The Commission, therefore, 
finds good cause for approving the proposed rules 
changes prior to the thirtieth day after the date of 
publication of notice of filing thereof. 


Interested persons are invited to submit written data, 
views and arguments concerning the submissions 
within 21 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, DC 20549. 
Reference should be made to File Nos. SR-Amex-79-3; 
SR-CBOE-79-1; SR-MSE-79-7; SR-PSE-79-1; and 
SR-PhIx-79-1. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rules changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rules changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rules changes 
referenced above be, and they hereby are, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15594/March 1, 1979 


An order has been issued granting the application of 
the Boston Stock Exchange, Inc. to strike the 
common stock ($.05 par value) of THE MEDIMARK 
GROUP, INC. from listing and registration. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15595/March 1, 1979 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS. INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-78-20) 
ORDER APPROVING PROPOSED RULE CHANGE 


On December 15, 1978, the National Association of 
Securities Dealers, Inc. (“NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78s(b)(1) 
(the “Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change to amend Section 5(a) of the 
NASD’s Uniform Practice Code to provide that the ex- 
date for dividends, rights and warrants on an 
exchange-listed security will, where appropriate, be 
the day specified by a national securities exchange 
which has received information from the issuer of 
such security in accordance with Rule 10b-17 under 
the Act. According to the NASD, the purpose of the 
amendment is to clarify that the ex-date may be desig- 
nated by either the NASD or the national securities 
exchange which has in effect appropriate procedures 
under Rule 10b-17. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule cnange was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15510, 
January 22, 1979) and by publication in the Federal 
Register (44 FR 6818, February 2, 1979). Comments 
were solicited on the proposed rule change but none 
were received. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities associations, and in 
particular, the requirements of Section 15A, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15596/March 1, 1979 


The Securities and Exchange Commission announced, 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”), the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 3:00 p.m. (EST) on 
March 1, 1979 and terminating at midnight (EST) on 
March 10, 1979 of the securities of Fuelteck 
Corporation, a Delaware corporation with principal 
executive offices located at 264 D Suburban Avenue, 
Deer Park, New York. 

The Commission suspended trading in the securities 
of Fuelteck in view of the recent unusual and un- 
explained market activity in that security subsequent 
to the closing, on February 15, 1979, of a Regulation 
A offering of 200,000 shares of common stock at $1 
per share. Because of this recent unusual and 
unexplained market activity in Fuelteck securities, the 
Commission’s staff is conducting an investigation to 
determine whether there may have been violations of 
the federal securities laws. 


The price of Fuelteck common stock increased from 
the offering price of $1 per share to approximately $11 
per share on February 27, 1979. The Commission 
Staff's preliminary inquiry indicates that there is no 
public information available which would justify this 
unexplained activity. 


lf any broker-dealer or any other person has any 
information which they believe would be useful to 
the Commission relating to this matter, they should 
contact the New York Regional Office of the 
Securities and Exchange Commission at (212) 
264-8535. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be aware of 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himseif with such rule and is 
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certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in vio- 
lation of such rule, the Commission will consider the 
need for prompt enforcement action. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20928/February 23, 1979 


In the Matter of 
GEORGIA POWER COMPANY 


PIEDMONT-FORREST CORPORATION 
Atlanta, Georgia 


(70-6135) 


SUPPLEMENTAL ORDER AUTHORIZING EXTENSION 
OF PERIOD FOR ADVANCES TO NEWLY-ORGANIZED 
PROPERTY COMPANY 


Georgia Power Company (“Georgia”), a wholly-owned 
electric utility subsidiary of The Southern Company, a 
registered holding company, and Piedmont-Forrest 
Corporation (“Property Company”), a new Georgia 
business corporation and a subsidiary of Georgia, 
have filed with this Commission a_ post-effective 
amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(a), 7, 9(a), 10, and 
12(b) of the Public Utility Holding Company Act 6f 
1935 (“Act”) and Rule 45 promulgated thereunder 
regarding the following proposed transactions. 


By order in this proceeding dated April 14, 1978 
(HCAR No. 20503), Georgia, among other things, was 
authorized to advance to Property Company up to 
$62,500,000 as and if necessary to permit Property 
Company to acquire the land for and cause to be con- 
structed Phase | of a new office building complex for 
Georgia to be located in downtown Atlanta, Georgia. 


Although the application-declaration and the order 
Stated that the advances were for construction of a 
building to be completed in mid-1981, the application- 
declaration specified December 31, 1978, as the last 
date for making the advances and it was so ordered. 
By post-effective amendment, it is stated that this 
was an error and that the date should have been 
December 31, 1981. 
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Applicants-declarants request that the order of April 
14, 1978, be amended accordingly, the amendment to 
be effective April 14, 1978, the date of the original 
order. Pending action on this post-effective amend- 
ment, Georgia has been making advances to Property 
Company pursuant to the emergency provision of Rule 
45(b)(3). 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20898), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that the order in this 
proceeding, dated April 14, 1978 (HCAR No. 20503), 
be and hereby is amended to provide that the 
advances therein authorized may be made on or before 
December 31, 1981, rather than December 31, 1978, 
and 


IT IS FURTHER ORDERED that said order, as so 
amended, shall continue to be effective as of April 14, 
1978, as though the amended date had originally been 
specified therein. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20929/February 23, 1979 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
Blytheville, Arkansas 


(70-5838) 





SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF SHORT-TERM BANK NOTES 


Arkansas-Missouri Power Company (‘‘Arkansas- 
Missouri”), a wholly-owned subsidiary of Middle 
South Utilities, Inc., a registered holding company, 
has filed with this Commission a third post-effective 
amendment to the declaration in this proceeding pur- 
suant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) regarding the 
following proposed transactions. 


By orders in this proceeding dated May 4, 1976, April 
19, 1977, and April 12, 1978 (HCAR Nos. 19511, 
19993, and 20501), Arkansas-Missouri was authorized 
to issue and sell, from time to time until April 12, 
1979, up to $5,500,000 of unsecured, short-term prom- 
missory notes to Worthen Bank & Trust Company. 
Little Rock, Arkansas, for the account of a group of 
participating banks. As of January 11, 1979, 


$3,000,000 of such notes were outstanding. 


It is now proposed that Arkansas-Missouri issue and 
sell to Worthen Bank & Trust Company, for the 
account of a group of participating banks, from time 
to time during the period commencing on the effective 
date of the supplemental order herein and continuing 
for one year thereafter, up to $5,500,000 of unsecured, 
short-term promissory notes. The notes will be pay- 
able in not more than 270 days from the date of 
issuance and may be renewed from time to time, but 
will mature not later than one year from said effective 
date. As the notes mature, they will be renewed or 
repaid out of funds then available to the company. 
The notes will, at the option of the company, be 
prepayable in whole or in part, at any time without 
premium or penalty. 


It is stated that the notes will bear interest, payable 
quarterly and at maturity, on the unpaid principal 
amount thereof at the prime commercial loan rate of 
Chemical Bank, New York, New York, in effect from 
time to time on borrowings having a 90-day maturity 
by responsible and substantial corporate borrowers 
under applicable laws. On the basis of Chemical 
Bank’s prime commercial loan rate of 11-3/4% per 
annum in effect on January 23, 1979, but giving effect 
to the current interest rate limitation of 10-1/2% per 
annum chargeable by the bank on Arkansas- 
Missouri’s proposed borrowings (which the company 
understands is 1% in excess of the Federal discount 
rate), Arkansas-Missouri’s cost of money in respect of 
the proposed borrowings would be 10-1/2% per 
annum. Arkansas-Missouri will not be required to 
maintain any compensating balances with, or pay any 
commitment fee to, any of the participating banks in 
connection with the proposed borrowings. 


Arkansas-Missouri will apply the net proceeds 
received from the new borrowings to the payment at 
maturity of the then outstanding bank borrowings 
referred to above (estimated at that time to aggregate 
$4,000,000), and the balance of said proceeds to the 
company’s construction program. It is stated that the 
proposed new borrowings will be in addition to other 
bank borrowings by the company from the First 
National Bank in Little Rock, Arkansas, which will 
total not in excess of $5,500,000 at any one time 
outstanding (File No. 70-6255). 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20901), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendment, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, 
and it hereby is, permitted to become effective forth- 
with, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Arkansas-Missouri Power Company (‘‘Arkansas- 
Missouri”), a wholly-owned subsidiary of Middle 
South Utilities, Inc., a registered holding company, 
has filed a declaration and an amendment thereto with 
this Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transactions. 


Arkansas-Missouri proposes to issue and sell short- 
term, unsecured notes to the First National Bank in 
Little Rock, Arkansas, for the account of a group of 
participating banks, for a period of one year 
commencing on the effective date of the order herein, 
in an aggregate principal amount not to exceed 
$5,500,000 at any one time outstanding. These 
borrowings will be in addition to other bank 
borrowings by the company from Worthen Bank & 
Trust Company, Little Rock, Arkansas, which also 
may not exceed $5,500,000 at any one time out- 
standing (File No. 70-5838). 


The proposed notes will be issued and sold to the 
First National Bank in Little Rock for the account of 
the participating banks, and will be payable not more 
than 270 days from the date of issuance. The notes 
may be renewed from time to time but will mature not 
later than one year from the effective date. It is stated 
that said notes will bear interest, payable quarterly 
and at maturity, on the unpaid principal amount 
thereof at a rate per annum equal to the commercial 
loan rate of Chemical Bank, New York, New York, 
from time to time in effect on borrowings having a 
90-day maturity by responsible and substantial 
corporate borrowers; provided, however, that such 
rate will not exceed the maximum rate of interest 
chargeable to corporate borrowers under applicable 
laws. On the basis of Chemical Bank’s commercial 
loan rate of 11-3/4% per annum in effect on January 
23, 1979, but giving effect to the current interest rate 
limitation of 10-1/2% per annum chargeable by the 
bank on Arkansas-Missouri’s proposed borrowings 
(which the company understands is 1% in excess of 
the Federal discount rate), Arkansas-Missouri’s cost 
of money in respect of the proposed borrowings 
would be 10-1/2% per annum. The notes will, at the 
option of the company, be prepayable in whole or in 
part, at any time without premium or penalty. 
Arkansas-Missouri will not be required to maintain 
any compensating balances with, or pay any commit- 
ment fee to any of the participating banks in 
connection with the proposed borrowings. 


It is stated that the net. proceeds to be received from 
the issuance and sale of the proposed notes will be 
applied by Arkansas-Missouri in part to the payment 
at maturity of $3,190,000 in principal amount of its 
First Mortgage Bonds, 3-1/2% Series D due March 1, 
1979, and in part to its construction program. The 
Company currently intends to repay the $5,500,000 or 
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borrowings proposed herein from the proceeds of 
permanent financing or with funds that might other- 
wise become available. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20900), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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FINDINGS AND OPINION APPROVING PLAN OF 
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Appearances: 


Charles Jackson, Jr., Andrew M. Wood and Alexander 
J. Jordan, Jr. of Gaston Snow & Ely Bartlett for 
Eastern Utilities Associates 


James A.P. Humans of Peabody & Arnold for State 
Street Bank & Trust Company, Indenture Trustee 


James T. Eichstaedt and Elliot Pinta for the Division 
of Corporate Regulation 


Eastern Utilities Associates (‘‘EUA”), a registered 
holding company, and its three direct electric utility 
company subsidiaries, Brockton Edison Company 
(“Brockton”), Fall River Electric Light Company (“Fall 
River”) and Blackstone Valley Electric Company 
(“Blackstone”) have filed with this Commission a 
voluntary plan of reorganization under Section 11(e) of 
the Public Utility Holding Company Act of 1935 
(“Act”).! 


DESCRIPTION OF COMPANIES INVOLVED 


EUA,2 Brockton and Fall River are organized under the 
laws of Massachusetts, and Blackstone under the 
laws of Rhode Island. Brockton and Fall River 
distribute electricity in adjoining portions of the State 
of Massachusetts. They are also holding companies, 
owning between them all of the securities of Montaup 
electric Company (‘‘Montaup’’), a Massachusetts 
electric utility company engaged in the generation and 
transmission of electricity. Blackstone distributes 
electricity in a portion of Rhode Island. Until 1976, it 
shared ownership of Montaup with Brockton and Fall 
River. It sold its Montaup securities to Brockton in 
that year. 


Montaup, a second tier generating subsidiary of EAU, 
owns generating units at Somerset, Massachusetts. It 
owns jointly with the New England Gas & Electric 





1Public hearings on the plan were duly noticed 
October 26, 1977, HCAR No. 20230 and held January 
5, 1978. Applicants and the indenture trustee for the 
affected bond issues appeared. The notice had been 
mailed to all bondholders of record, but no individual 
bondholder appeared. All parties waived an _ initial 
decision by the Administrative Law Judge, and other 
post-hearing procedures. 


2EUA is a Massachusetts trust. For historical 
reasons, Massachusetts holding companies are 
organized in this manner, and have essentially the 
same characteristics as corporations. New England 
Gas & Electric Association, 22 S.E.C. 176, 190-191 
(1946). 


Association generating units on Cape Code and has 
small fractional interests ranging from 2-1/2% to 
4-1/2% in seven other generating units in New 
England, four of which are separately incorporated 
and represented by stock interests. It is also 
participating in nine other generating units under 
construction, also at the two to four percent level. 
Brockton’s predecessors, Fall River and Blackstone, 
then independent utility companies, created Montaup 
on April 28, 1923, to provide their power requirements. 
Until 1974, the three companies were contractually 
obligated to finance Montaup in approximate 
proportion to their respective power requirements. 


EUA was created in 1928 to acquire the stock of 
Blackstone and Brockton, in exchange for its own 
shares.4 A Section 11(e) plan, providing for the 
recapitalization of EAU, was effected in 1952.5 
Montaup continued as a wholly owned subsidiary of 
the three retail subidiaries of EAU. 


Blackstone was also a holding company until the 1976 
transfer of its Montaup securities.° Table |! compares 
its balance sheets at December 31, 1975, and at 
August 31, 1977. 


The transfer of the Blacstone’s Montaup securities in 
exchange for Brockton’s assumption of $15 million of 
bank loans and $9.2 million in outstanding bonds did 





3Montaup’s net generating capability at the end of 
1976 was about 1,000 MW, of which 250 MW is its 
own plants, 435 MW its share of the Cape Cod units 
and 243 MW the other participations. It owns 48 MW 
of gas turbine peaking capability. It has relied, since 
1959, on its participation in the New England Power 
Pool to meet the EUA system’s generating require- 
ments. 


4a large part of the stock of Fall River had been 
acquired by the predecessor of New England Electric 
System (“NEES”). EUA made a competing cash tender 
offer for Fall River. NEES held 56% and EUA 37% of 
Fall River until 1950, when EUA purchased NEES’ 
interest. Eastern Utilities Associates, 31 S.E.C. 782, 
783, (1950). 


SEastern Utilities Associates, 34 S.E.C. 390 (1952). It 
was directed primarily to reclassifying the two classes 
of EUA shares into a single class of common shares. 
The minority interest in all companies were eliminated 
under an 11(e) plan. Eastern Utilities Associates 43 
SEC 143 (1967). 


6Eastern Utilities Associates, HCAR No. 19713, 
(October 13, 1976). 
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Table | summarizes the balance sheets of the three Massachusetts utility companies at August 
31, 1977. 


TABLE | 
(000’s omitted) 


Consolidated 
Brockton Fall River Montaup Pro Forma 





Current assets $ 10,024 $ 3,773 $ 20,364 $ 34,161 
Investment in subsidiaries 115,810* 13,923* 7,391 7,391 
Utility plan—net 51,229 18,248 129,267 198,744 
Other property & investments 35 117 22 174 
Deferred debits 1,984 654 414 3,052 


Total assets $179,082 $36,715 $157,458 $243,522 


Notes payable to banks $ 4,250 $ 15,675 
Other current liabilities 2,992 18,410 
Long-term debt : 14,800 99,876 


Total liabilities $ 93,361 $22,042 $133,961 
Deferred credits© 5,495 2,033 16,695 
Preferred stock, incl. $56,000 

premium 15,056 _ 15,056 
Common stock & premium less 

capital stock expense 53,920 . 7,569 61,489 
Retain earnings, incl. those 

of subsidiary 11,250 5,071 16,321 

investment of parents _ — 129,733 _ 


$179,082 $36,715 $157,458 $243,522 


Intercompany holdings eliminated on consolidation. The Montaup capitalization consists of 
$65.6 million of debentures in 7 series, $1.5 million of preferred stock, $56.4 million of 
common stock and $6.2 million of retained earnings. 


&@Montaup owns fractional interests in other New England generating companies. Both these 
investments and the parent’s investment in Montaup are accounted for on the equity basis. 


Dincluding $9,196,000 of assumed Blackstone bonds and the $15.0 million bank loan secured by 
$23.1 million face amount of Montaup securities. 


©Principally investment tax credits and deferred income taxes. 
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not extinguish Blackstone’s indebtedness on the 
bonds nor did it remove the lien on the Blackstone 
properties subject to its indenture. For Brockton, the 
assumption created an unsecured obligation. 


The transfer did sharply improve Blackstone’s 
capitalization ratios and put its capital structure into a 
proper relationship to its investment in utility plant, 
as shown in Table III below. 


TABLE Il 
(000’s omitted) 
December 31, 1975 August 31, 1977 


$ 8,996 ; $ 7,092 
Investment in Montaup 25,197 y — 

Utility plant—net 46,586 46,763 
Other property 42 29 
Deferred debits 2,388 2,133 


$83,184 $56,017 


$ 1,200 $ — 
5,642 5,151 

$49,196 25,000 

$56,038 $30,151 
2,758 3,139 
6,000 6,000 
9,940 9,940 
8,448 6,787 


$83,184 $56,017 








Current assets 


Assets 


Bank loans * 
Other current liabilities 
Funded debt * 


Liabilities 
Deferred credits 
Preferred stock 
Common stock 
Retained earnings 


* $40 million of special bank loans, $25 million at August 31, 1977, are classified for analytical 
purposes as funded debt. 


TABLE Ill 
(000’s omitted) 


December 31, 1975 


$49,196 66.86% 
6,000 8.15 
18,388 24.99 


$73,584 100.00% 
$46,586 63.31 


August 31, 1977 


$25,000 
6,000 
16,727 
$47,727 
$47,763 








Funded debt 

Preferred 

Common equity 
Total 

Net utility plant 


52.38% 
12.57 
35.05 


100.00% 
100.00% 


TABLE IV 


Interest Maturity First Mortgage Collateral Trust Bonds 


Fall River Blackstone 
$ 6,800,000 
5,000,000 


3-3/4% 
7-3/8% 
4-1/8% 


1/1/83 
1/1/83 


3/1/83 $7,196,000 


$7,196,000 








$11,800,000 
4-3/8% 3,000,000 


6-1/2% 
Total 


4/1/88 


6/1/97 2,000,000 


$9,196,000 


$14,800,000 
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THE PLAN AND ITS ANTECEDENTS 


The plan before us provides for a merger of Fall River 
into Brockton and the conversion of the first mortgage 
bonds issued by Fall River and Blackstone, 
respectively, into first mortgage bonds of Brockton. 
The bonds affected are identified in Table IV. 


All of Fall River's 244, 021 shares of common stock 
will be exchanged for 244,021 new shares of Brockton 
common. EUA is the sole common stockholder of 
both companies. Fall River has no preferred stock. the 
preferred stock of Brockton and Blacksténe will not be 
changed. 


The plan is the penultimate step in a series of 
transactions under a program adopted in 1974 to 
simplify the capital structure of this system by 
eliminating complexities which had become a serious 
obstacle to the orderly and economical financing of 
its utility business. Prior to 1974, each of the EAU 
operating subsidiaries was required under the terms 
of the operating contract with Montaup, to provide 
funds for Montaup’s construction and operational 
requirements through the purchase of Montaup’s 
permanent securities in amounts proportional to 
operating subsidiaries projected demands on Montaup 
for power. These funds were to be raised by the 
operating subsidiaries through the sale of their own 
senior securities to the general public or of common 
stock to EUA which would finance their purchase by 
the sale of EUA common stock. 


Thus, ultimately, Montaup’s capital needs were 
satisfied through the issuance and sale of several 
separate and distinct security issues. As Montaup’s 
financing needs increased, the burden on each of the 
companies become more onerous. The costs, in terms 
of underwriting, printing and legal and accounting 
expenses associated with multiple security issues 
rather than one, were a minor but not significant 
factor. The overwhelming difficulty was the disparities 
in the ability of the three co-owners to raise their 
respective shares of Montaup’s growing capital 
requirements. 


Appendix A hereto shows, in tabular form, the 
capitalization and the capital assets of the EUA 
System, consolidated and of each of its major 
members, at December 31, 1972, 1974 and 1976, and 
the annual changes in these items from 1972-1976. 
The significant financing is discussed here. 


In 1973, Blackstone was unable to provide its share, 
or even to refund the $14.5 million of its existing 
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bonds which matured at the end of that year.” This 
crisis was a major factor precluding EUA from selling 
common stock in 1973. In 1974, no permanent 
financing could be effected at all by any system 
company. Bank loans kept EUA afloat during this 
period, growing from an already high of 19% of 
consolidated capitalization, including retained earn- 
ings, at the end of 1972, to 43.8% at the end of 1974. 
The high prevailing interest rates on _ short-term 
borrowing aggravated the system’s difficulty in 
attaining earnings levels sufficient to permit 
permanent financing. This use of bank credit was 
possible because $40 million of the loans were 
recognized as special financing to be refunded under 
a program predicated on the plan which is now before 
us, and because the remaining $67 million (27% of 
the consolidated capitalization) was to be reduced to 
manageable proportions by a 1975 permanent 
financing, which was successfully effected. 


Blackstone’s debt problem was temporarily dealt with 
in 1974 by transforming $40 million of short-term bank 
debt into two Blackstone loans, one for $15 million 
secured by Montaup securities and one for $25 million 
secured by Blackstone’s utility properties.° Neither 
lender contemplated a permanent investment. The $25 
million loan was for 360 days, but has been renewed 4 
times. The present maturity date is January 28, 1980. 
The $15 million loan was for a 5 year term.9 A 
proposal in 1974 to sell the Montaup securities to 
Brockton was withdrawn because Brockton was not in 
a position simultaneously to provide the $24 million 
required to pay for these securities and also to supply 
all of Montaup’s additional and continuing capital 
needs. 


The operating agreement was amended in 1974 to 
eliminate the requirement for proportionate invest- 
ment by all three companies. Brockton has since done 
all the financing for Montaup. With the aid of 
substantial new common equity from EUA, Brockton 
became strong enough in 1976 to assume $24 million 





7The maturities included $7.5 million of three years 
high interest rate bonds issued in 1970 in the hope 
that Blackstone’s difficulties were transitory. 


8Eastern Utilities Associates HCAR Nos. 18606 and 
18817 (October 16, 1974 and February 19, 1975). 


2That loan was to mature, after being assumed by 
Brockton, on October 21, 1979. The loan agreement 
has recently been amended to provide for serial 
maturity on December 1, 1984, June 1, 1985 and 
December 1, 1985 (HCAR No. 20895, January 23, 
1979). 





of Blackstone’s debt by purchasing Blackstone’s 
Montaup securities. This halved Blackstone’s total 
indebtedness without reducing its stock equity, an 
essential predicate to refinancing the remaining $25 
million Blackstone term bank loan on a permanent 
and economical basis. 


The assumption by Brockton of these Blackstone 
debts was interim stage in the financial reorganiza- 
tion. It is the plan which will sever the surviving 
complexity, the dual legal status of the Blackstone 
bonds and complete the combination of the 
Massachusetts properties by the merger of Fall River. 
It is this step that will finally permit the proper 
funding of the $40 million of bank debt, $15 million of 
which is now a Brocton obligation and $25 million of 
which remains with Blackstone. 


NECESSITY AND FAIRNESS 


Before we may approve a plan under Section 11(e) we 
must find the plan (1) necessary to effectuate the 
provisions of Section 11(b); and (2) fair and equitable 
to the persons affected thereby. The plan must also, 
of course, satisfy the requirements of any other 
applicable provisions of the Act. 


NECESSITY 


In order that a plan be found “necessary” to effectuate 
the provisions of Section 11(b), it must provide an 
appropriate method of achieving a result required 
under that section. Since alternative methods of 
achieving such results are ordinarily available, the 
necessity is a question of result rather than of a 
particular method. 


Although the EUA system functioned satisfactorily 
in its present form for many years, it proved 
incapable of permanently financing its capital needs, 
especially Montaup’s, under current conditions. By 
their ownership of the Montaup securities, including 
its common stock, Fall River, Blackstone and 
Brockton have been statutory holding companies. 
Their essential function as holding companies was to 
provide the capital needs of Montaup by sale of their 
own securities, and that commitment was also 
incorporated in the operating agreement among them. 


That financing arrangement failed when Montaup’s 
requirements for capital, in frequency and in volume, 





10in re Community Gas & Power Co., 168 F. 2d 740, 
744-45, (C.A. 3, 1948); Lahti v. New England Power 
Association, 160 F. 2d 845, 850 (C.A. 1, 1947). Cf. 
Otis & Co., v. S.E.C., 323 U.S. 627, 637-38 (1945). 


increased in recent years. Fall River and Blackstone 
stopped supplying their share of Montaup’s capital in 
1974, and this cast a disproportionate burden upon 
Brockton. Fall River and Blackstone thus ceased to 
have any ostensible purpose as holding companies, 
and, as such, have become, in the words of Section 
11(b)(2), undue and unnecessary complexities. The 
plan, which we are approving, provides remedial 
measures for these financial and statutory complexi- 
ties. 


Under the plan, Fall River will be merged into 
Brockton, which will thereby acquire the physical 
properties of Fall River and its investment in Montaup 
securities, so that after the merger, Brockton will own 
all of the outstanding securities of Montaup. Brockton 
will also assume Fall River’s liabilities, including 
$14,800,000 of its bonds. The plan does not provide 
for merging Blackstone into Brockton. Rhode Island 
law does not permit a foreign corporation to own the 
utility assets of a domestic utility company. 


Resolution of Blackstone’s status as holding company 
and the relief from its financing commitment to 
Montaup have been dealt with in two stages. When, 
in 1976, Brockton acquired the Montaup securities 
from Blackstone, Brockton assumed $24,196,000 of 
Blackstone’s indebtedness: the $15 million special 
bank loan and $9,196,000 of bonds. But that 
assumption did not extinguish Blackstone’s indebted- 
ness on these bonds or their lien on the Blackstone 
properties. Nor did it give the Blackstone bonds a 
security interest in the Brockton properties. All that is 
now provided by the plan, under which Blackstone 
bonds will be turned into first mortgage bonds of 
Brockton under its indenture. 


Under the plan, the three separate bond issues will 
thus be consolidated into first mortgage obligations 
of Brocton, and henceforth, the capital requirements 
of Montaup will be provided and financed solely by 
Brockton. The outstanding bonds, and others to be 
issued by Brockton in the future, will be secured 
under a single indenture by a comprehensive lien, 
directly on the physical properties now owned sepa- 
rately by Fall River and Brockton, and, indirectly on 
the Montaup properties, by a pledge of Montaup 
securities which are now outstanding and which 
Montaup may issue to Brockton in later financings. 


Consummation of the plan will permit refunding of 
the outstanding bank loans. Fall River has 
outstanding about $5 million of bank debt, which has 
been continuously rolled over in anticipation of the 
merger now before us. The small size of the bank debt 
made refinancing by the sale of Fal! River securities 
difficult and expensive because of the lack of interest 
in relatively small issues and the disproportionate 
burden of fixed underwriting costs. This bank debt, 
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which, on merger, Brockton will assume, can be 
refinanced more economically as part of a larger 
financing of Brockton, which should include the 
refinancing of $15 million of Blackstone’s bank debt 
that Brockton assumed in 1976. This debt is secured 
by a pledge of Montaup securities which, in a 
refinancing by a sale of bonds, will be pledged under 
Brockton’s indenture, so that Brockton’s first 
mortgage bonds will be secured by all the Montaup 
securities. 


When the plan is consummated Blackstone will have 
no bonded indebtedness, and its net plant, totalling 
about $47.7 million at September 30, 1978, will be free 
of any lien. This should readily permit Blackstone to 
refund its special bank loan amounting to $25 million. 


The effect of the plan on the capitalization of the 
system, and in other respects, is indicated in 
Appendix B, infra. Montaup supplies the electric 
energy distributed by the distributing companies in 
both Massachusetts and Rhode Island. Under the Act, 
this energy is supplied at cost, including a return 
based on the cost of capital. The economies in capital 
costs which are expected to arise from the simpli- 
fication and consolidation under the plan will thus be 
shared by both Brockton and Blackstone and their 
consumers. 


The Massachusetts Department of Public Utilities, on 
July 26, 1978, approved and authorized the merger of 
Fall River into Brockton, along with the concomitant 
issuances of Brockton common shares and additional 
First Mortgage bonds, finding those transactions to 
be consistent with the public interest. 


We find that the merger of Fall River into Brockton 
and the modifications of the bonds of Brockton, Fall 
River and Blackstone so as to create a single compre- 
hensive Brockton indenture are necessary and 
appropriate to meet the requirements of Section 
11(b)(2) of the Act. 


FAIRNESS AND EQUITY 


Fairness requires that affected security holders 
receive under the plan the equitable equivalent of what 
they surrender. Where one form of security is being 
replaced by another, the Commission “is faced with a 
dual valuation problem.”'! it must evaluate the 
security to be surrendered and the securities to be 


received in exchange. The bundles of rights 
surrendered by a security holder under a plan must be 
evaluated by assessing their relative investment 
quality with primary emphasis upon the immediately 
operative rights attaching to those securities. 


The applicants presented an expert witness, with 
much experience in public utility financing and invest- 
ment, to analyze the bonds modified by the plan. 
After extensive study, the witness concluded that the 
plan was clearly beneficial and in the best interest of 
investors and consumers. His analyses demonstrated 
that there would be no adverse effects on either the 
Fall River or the Blackstone bondholders. The plan of 
course must be fair to other security holders but that 
is only the other side of the same question. 


We find, on the basis of the record, that the plan is 
fair and equitable. It does not adversely affect any of 
the securities dealt with and tends to improve the 
status of each by improving the position of the inte- 
grated utility business on which these _ interests 
depend. The transactions contemplated by the plan, 
having been approved as fair and equitable under the 
Act, after a hearing, are exempt from registration 
under the Securities Act of 1933 by Section 3(a)(10) 
thereof. 


In this case, the plan modifies only debt securities 
and does not change any of the terms of payment, 
either principal or interest, of those obligations. The 
Fall River and Blackstone indentures, like Brockton’s 
indenture, are open-end indentures and permit the 
issuance of additional bonds. The Fall River indenture 
is substantially identical with Brockton’s. The textual 
differences in the Blackstone indenture are 
immaterial, but the plan does change the identity of 
the issuer and effects a substitution of liens. The 
question of fairness is thus purely qualitative, 
depending on a comparison of the status of the Fall 
River and Blackstone bonds as first mortgage bonds 
of an enlarged Brockton with their position as bonds 
of the present companies. In this context, the main 
elements of comparison are the ratio of debt to total 
capitalization and interest coverage. The plan satisfies 
the test of fairness in both respects. 


The present $14.8 million of Fall River bonds now out- 
standing constitute only about 46.9% of its bondable 
property, !2 compared with 60% permitted by the 
indenture. However, Fall River has continuously main- 
tained a significant part of its permanent capital since 





11SEC v. Central-Illinois Securities Corporation et al., 


358 U.S. 96, 143 (1949); Otis & Co., v. SEC 323 U.S. 
624, 633 (1944). 
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12See Appendix B. Under Fall River’s indenture, as 
well as Blackstone’s and Brockton’s, bondable 
property includes investments in Montaup. 





1973 in the form of bank loans. Although Fall River 
has consistently met the earnings tests and other 
requirements for the sale of additional bonds, 
permanent refinancing has been deferred pending the 
expected merger. Accordingly, for analytical pur- 
poses, it is appropriate for the Fall River bank loans, 
currently about $5 million, to be reclassified as 
funded debt as though about $19 million of bonds 
were outstanding. So considered, funded debt of Fall 
River, as shown in Appendix B, was 60.11% of its 
Capitalization as of August 31, 1977, and 59.54% at 
September 30, 1978. After the merger Brockton’s 
funded debt, pro forma, including the Fall River and 
Blackstone bonds and $20 million of bank loans, 
would be 49.72% and 45.83% respectively. The effect 
of the merger upon Brockton is relatively small, and is 
to the advantage of all bondholders.13 


In the case of Blackstone, its outstanding bonds 
amount to $9,196,000 or about 20% of its net utility 
plant. It has not sold any bonds since 1970. Bonds of 
$14.5 million matured in 1973, but, unable to refund 
the issue for lack of sufficient earnings, Blackstone 
paid the same with short-term borrowings.'4 In that 
year, it also ceased to supply its share of Montaup’s 
capital needs; and its debt was effectively reduced to 
$25 million of bank debt when, in 1976, Brockton 
assumed the balance of Blackstone’s debt, totaling 
$24,196,000'5, in payment of its purchase of Black- 
stone’s Montaup securities. As shown in Appendix B, 
the funded debt of Brockton inciudes these assumed 
debt obligations. 


The discharge of the lien on the Blackstone properties 
and the full assumption of the Blackstone bonds by 
Brockton as a secured debt under its indenture, 2s 
provided in the plan, is the next stage in the corporate 
simplification of the system. The assumed bonds will 
be one of a series of equal rank that in the aggregate 
represents about 50% of Brockton’s capitalization. 
Brockton, as we shall see shortly, has a better record 


of physical growth and substantially better interest 
coverages than Blackstone. From 1974 to 1976 the 
combined operating income of the Massachusetts 
companies has sharply increased while that of Black- 
stone was declining. Accordingly, the quality of the 
Blackstone bonds has been significantly inferior to 
that of Brockton bonds. As shown in Appendix C, 
Blackstone forecasts a significant increase in net 
operating revenues for 1979, but that is based on a 
level of rate relief which Blackstone has long been 
seeking. As obligations of Brockton, a Massachusetts 
utility, the assumed bonds will no longer depend on 
Blackstone’s income. 


Appendix C is a pro forma summary of combined 
income of Brockton, Fall River and Montaup for the 
five years, 1973-1976 and an earnings forecast for 
1977-1979 (including eight months’ actual in 1977) and 
like data for Blackstone.1© The data there presented 
indicate that the EUA system was greatly affected by 
the high interest rates for short-term loans in 1974 and 
1975. The substantial short-term loans were, directly 
or indirectly, almost entirely for Montaup’s needs. The 
financial strain was relieved somewhat in 1976 and 
1977 by the completion of generating plants in these 
years'’, and by the increase in operating income 
which, in large part, represented the benefits of plants 
completed and placed in service. Substantial require- 
ments for construction were forecast for 1978 and 
1979, and these are predicated on the improved ability 
to finance these requirements economically through 
the enlarged Brockton. 


A general test of quality of bonds is “coverage”, com- 
puted by dividing the income!8, by the annual interest 
charges on the bonds. A ratio of $2 in income as so 
defined for each $1 of bond interest is a general 
industry standard, and is the minimum for authorizing 
the issuance of additional bonds prescribed under 
each of the three indentures. 





13its funds debt was 50.97% of capitalization at 
August 31, 1977; pro forma, it is 49.96% (Appendix 
B). Funded debt declined slightly in the 12 months 
ended September 30, 1978, due to a Brockton bond 
maturity met with a short term loan because refunding 
was postponed until after the merger. 


14at December 31, 1975, as noted in Table IV, its total 
debt amounted to $49,196,000, or about 67% of 
capitalization. 


15the balance consists of $9,196,000 in bonds and 
$15 million of bank loans secured by a first lien on the 
Montaup securities sold to Brockton. 


16F or comparative purposes, the sale to Brockton of 
Blackstone’s Montaup securities and interest on the 
related debt has been carried back as though it had 
occurred at the end of 1972. 


17This is reflected in Appendix C by the sharp drop in 
the allowance for funds used for construction 
(AFUDC) in these years. 


18For this purpose, the income is operating income, 
before interest and income taxes, plus other income, 
but not more than 110% of operating income. See 
Statement of Policy regarding First Mortgage Bonds, 
Item (a)(3), HCAR No. 13105 (February 15, 1956). 
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Table V summarizes the coverages for the Massachusetts companies as consolidated under the plan and the separate 
company coverages for the adjusted capitalizations of Fall River and Blackstone.! ? 


TABLE V 


Brockton, Fall River Fall River Blackstone 
& Montaup Pro Forma Adjusted Adjusted 


1973 1.87 1.56 1.50 

1974 2.55 2.04 1.22 

1975 2.86 2.34 1.60 

1976 2.68 2.93 1.83* 

12 months to 2.42 2.31 i 
August 31, 1977 


*In 1976 and the overlapping 12 months to August 31, 1977, the Blackstone computation is based on a simple com- 
parison of operating income and adjusted interest, without including the substantial deduction for the nonrecurring 
loss on sale of an office building. 


Table VI below compares the physical growth experienced by the three distributing companies from 1972 to 1977. 


TABLE vi?° 
Customers Brockton Fall River Total Blackstone 


1972 88,089 48,422 136,517 24,215 
1977* 96,234 49,147 145,381 26,091 


Increase 9.2% 1.5% 6.5% 2.5% 


Megawatt hour 
sales 


1972 
1977** 


% Increase 


* at August 31, 1977 


**12 months ending August 31, 1977 





'? The adjustments are the same as those reflected in Appendix C, upon which the coverage calculations are based. 


?°The table below shows sales by type of customers in the twelve months ended August 31, 1977: 


Classification of sales 


% of KWH 1977 Brockton Fall River Blackstone 


Residential 48.6 35.7 27.4 
Commercial 42.7 37.5 ‘ 24.3 
Industrial 7.5 25.6 46.0 
Other i 1.2 a 


100.0 100.0 100.0 
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Market prices for bonds of varying interest rates can 
best be compared in terms of yield to maturity. A 
higher yield reflects a lower price. At the end of each 


year since 1972, the market prices of each of the three 
issuer’s bonds were equivalent to the following range 
of yields: 


TABLE VII 


Brockton* 


1972 
1973 
1974 
1975 
1976 
8/31/77 


7.45 - 7.85 
8.20 - 8.39 
10.22 - 10.35 
9.65 - 9.75 
8.31 - 8.44 
8.40 - 8.65 


Fall River Blackstone? ' 
7.65 
8.14 - 8.15 
11.54 - 11.55 
10.50 
8.65 - 8.57 
8.51 - 8.53 


7.49 - 7.74 
8.17 - 8.24 
9.99 - 10.10 
10.49 - 10.60 
8.58 - 8.70 
8.47 - 8.52 


*Excluding 3’s of 78 and 12’s of 85. These two issues produced discordant yields, due to the approaching maturity 


in the first case, and the emergency terms in the other. 


In evaluating the rights of the Blackstone bonds the 
only plausible alternative to their becoming Brockton 
bonds under the plan is to retain them as part of 
Blackstone’s permanent capitalization. Since Black- 
stone must refund its $25 million special bank loan 
this year, it would have to collect in cash from Brock- 
ton the approximately $9.2 million balance of the 
purchase price for the sale of Montaup securities to 
Brockton in 1976 in lieu of the bond exchange 
provided by the plan, and to issue new bonds under 
the existing Blackstone first mortgage indenture to 
cover most or all of the $15.8 million balance. It is 
clear that the present Blackstone bondholders will 
receive under the plan Brockton bonds of unmistak- 
ably higher quality than those which would result 
from continuing as Blackstone bondholders during 
and after the imminent financing which Blackstone 
must undertake. 


Approximately $14.5 million of the new first mortgage 
bonds would be refunding bonds, issued to replace 
the Blackstone first mortgage bonds which matured in 
1973 and were paid by ternporary bank loans now 
included in the $25 million maturing obligation. 
Whether Blackstone’s earnings in this year will be 
sufficient to permit issuance of the remaining $1.3 
million of new first mortgage needed is not important, 
since that relatively small balance is of manageable 
proportions. Under any financial program for Black- 
stone, it will have a debt of about $25 million, almost 
entirely in the form of first mortgage bonds. 


The indenture trustee filed a comprehensive memo- 
randum which discusses the effects of the plan upon 
each of the bond issues. We have given careful 
consideration to the matters discussed by the 
indenture trustee, and our earlier analysis of the plan 
takes these matters into account. We do not, how- 
ever, accept the indenture trustee’s argument that 


compensation is due to Fall River for its voting power 
as owner of Montaup securities. 


Montaup has outstanding 15,000 shares of preferred 
stock, which has full voting rights. It has owned by 
the three companies, 5,000 shares each, and 
represents a total investment of $1.5 million. It has 
also outstanding 564,00 shares of common stock, 
representing an investment of $56.4 million. Voting 
power, however, is vested almost entirely in the pre- 
ferred stock. Each share of preferred stock has 1,000 
votes per share or a total of 15,000,000 votes (96.4%) 
and the common stock, with one vote per share, has 
564,000 votes (3.6%). Fall River, as holder of 5,000 
shares, 1/3 of the preferred stock, has 32.68% of the 
voting power in Montaup with only about 11% of the 
total investment in the preferred and common equity 
in Montaup. 


Brockton owns the remaining preferred and common 
stocks of Montaup. It thus owns about 89% of the 
combined preferred and common equity in Montaup, 
representing 67.32% of voting power. If there is 
premium in value attached to voting power, it surely 
belongs to Brockton, not Fall River. Moreover, the 
present distribution of voting power, which vests 
almost full voting power in its preferred stock, is in- 
equitable and would now require corrective action 
under Section 11(b)(2), but for the fact that under the 
plan Brockton would own all the outstanding 
securities of Montaup. Finally, it should be noted that 
at present, the Fall River bondholders have a lien ona 
minority stock interest in Montaup. On merger, they 





21The assumption, in 1976, of the Blackstone bonds 
by Brockton, led to their rating as Brockton obli- 
gations rather than as Blackstone’s. 
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will have an equal and ratable lien on 100% of the 
Montaup securities. 


CONCLUSION 


We find the plan, as amended, necessary to effectuate 
the provision of Section 11(e). and fair and equitable to 
all persons affected thereby. We have been requested 
pursuant to Section 11(e) of the Act to appiy to a 
United States District Court to enforce and carry out 
the plan. We shall do so. 
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As the record is incomplete, our order, issued this 
date, will reserve jurisdiction over fees and expenses 
for services in connection with the plan. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Footnotes to APPENDIX A 


Including Montaup’s investments in generating companies owned with 
other New England utilities -- $6.4 million 1972, $7.2 million 1976. 


Increase in 1974 principally fuel inventory and customer accounts 
receivable reflecting 1974 fuel price increases. 


Includes after 1974, $40 million of special bank loans. 


Excluding $6,334,731 of subsidiary retained earnings capitalized in 
the 1951 EUA recapitalization plan. These amounts continue to appear 
as retained earnings in the subsidiaries’ corporate statements. 


Since the corporate statements are designed to focus on cash invest- 
ments, we have eliminated from the subsidiary statements both the 
adjustment for undistributed earnings of the carrying value of sub- 
sidiary stock and the off-setting credit to the owner's retained 
earnings. Such items disappear on consolidation. 


Reflects in 1973, advances by EUA, from bank loans, to Blackstone to 
pay $14,515,000 of maturing Blackstone bonds and to finance Blackstone's 
other capital requirements in that year, and in 1975 $40 million of 
special bank loans to Blackstone to refund its direct and indirect 
short-term borrowings. 


Includes in 1976 sale of $23.1 million principal amount of Montaup 
securities by Blackstone to Brockton, and assumption by Brockton of 
$24,196,000 of Blackstone debt. The price, including undistributed 
earnings, was $24,855,036. The Table shows only the principal amount 
of the investment, for reasons stated in fn 5 above. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20931/February 23, 1979 


Admin. Proc. File No. 3-5309 


In the Matter of 

EASTERN UTILITIES ASSOCIATES 
BROCKTON EDISON COMPANY 

FALL RIVER ELECTRIC LIGHT COMPANY 


BLACKSTONE VALLEY ELECTRIC COMPANY 
P.O. Box 2333 
Boston, Massachusetts 02107 


(54-257) 
ORDER APPROVING 11(e) PLAN 


Eastern Utilities Associates, a registered holding 
company, and its three subsidiary electric utility 
companies, Brockton Edison Company (“Brockton”), 
Fall River Electric Company (“Fall River’) and Black- 
stone Valley Electric Company (‘Blackstone’), 
collectively referred to as “applicants”, having filed 
with this Commission pursuant to Section 11(e) of the 
Public Utility Holding Company Act of 1935 (“Act”) a 
voluntary plan of reorganization and amendments 
thereto (“Plan”); 


A public hearing having been held, after appropriate 
notice, at which hearing all interested persons were 
afforded an opportunity to be heard; 


Applicants having, pursuant to Section 11(e) of the 
Act, requested that the Commission apply to an 
appropriate United States District Court to enforce 
and carry out the terms and provisions of the plan; 


Applicants having further requested that, the 
Commission’s order contain the findings and recitals 
necessary to meet the requirements of Section 1081(f) 
of the Internal Revenue Code of 1954, as amended; 


The Commission having considered the entire record 
and having this day issued its Findings and Opinion 
in which it has found that the plan is necessary to 
effectuate the provisions of Section 11(b) of the Act, 
is fair and equitable to the persons affected by the 
plan and meets all the other requirements of the Act; 


IT iS ORDERED, pursuant to Section (11)(e) of the 
Act, that the plan be, and it hereby is, approved; and 


IT 1S FURTHER ORDERED that EUA, Blackstone, 
Brockton and Fall River be, and each hereby is, 
directed to take appropriate action to consummate the 
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plan, except that consummation will be effected in 
accordance with the order of the United States District 
Court approving and enforcing the plan for which the 
Commission will apply pursuant to Sections 11(e) and 
18(b) of the Act; and 


IT IS FURTHER ORDERED AND RECITED, in accord- 
ance with Section 1081(f) of the Internal Revenue 
Code of 1954, as amended, that the plan and the 
transactions set forth therein and all action required 
for carrying out the plan are necessary or appropriate 
to effectuate the provisions of section 11(b) of the 
Public Utility Holding Company Act of 1935, including 


(1) The issuance by Brockton, in order to 
effect the changes described in paragraphs 
2, 3, 4 and 5 below, of 244,021 shares of 
newly authorized $25 par value common 
stock and $23,996,000 aggregate principal 
amount of First Mortgage and Collateral 
Trust Bonds. 


(2) The transfer by Fall River of all its 
property to Brockton, pursuant to a 
statutory merger, in exchange for 244,021 
shares of $25 par value common stock of 
Brockton, to be distributed to the sole 
shareholder of Fall River as described in 
paragraph 3 below, and the assumption by 
Brockton of the liabilities of Fall River, to 
be effected in part by the exchange 
described in paragraph 4 below. 


(3) The conversion of all of the 244,021 
authorized and outstanding shares of the 
$25 par value common stock of Fall River, 
all of which is owned by EUA, into 244,021 
shares of $25 par value common stock of 
Brockton pursuant to the statutory merger 
of Fall River into Brockton. 


(4) The substitution of First Mortgage and 
Collateral Trust Bonds of Brockton for the 
First Mortgage and Collateral Trust Bonds 
of Fall River, which are outstanding in the 
following series and amounts: 


3-3/4% Series due 
January 1, 1983 

4-3/8% Series due 
April 1, 1988 

7-3/8% Second Series due 
Jan. 1, 1983 


$6,800,000 
3,000,000 


5,000,000 


$14,800,000 


Total 


(5) The substitution of First Mortgage and 
Collateral Trust Bonds of Brockton for the 
First Mortgage and Collateral Trust Bonds 





of Blackstone, which are outstanding in the 
following series and amounts: 


4-1/8% Series due 
March 1, 1983 
6-1/2% Series due 

June 1, 1997 


$2,196,000 


7,000,000 


$9,196,000 


IT 1S FURTHER ORDERED that jurisdiction is 
specifically reserved to determine the reasonableness 
of all fees and expenses and all other remuneration 
incurred or to be incurred in connection with the plan, 
the transactions incident thereto, and all proceedings 
related thereto; 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20932/February 23, 1979 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6259) 


NOTICE OF PROPOSAL TO PRIVATELY PLACE FIRST 
MORTGAGE BONDS WITH A GROUP OF INSTI- 
TUTIONAL INVESTORS 


NOTICE IS HEREBY GIVEN that Middle South Energy, 
Inc. (“MSE”), a wholly-owned subsidiary of Middle 
South Utilities, Inc. (“MSU”), a registered holding 
company, has filed an application-declaration with 
this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50(a)(5) 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
application-declaration, which is summarized below 
for a complete statement of the proposed transaction. 


MSE was incorporated on February 11, 1974 under the 
laws of the State of Arkansas to own and finance 
certain future generating capacity of the Middle South 
System. In addition to owning all the common stock 
of MSE, MSU owns all of the outstanding common 


stock of Arkansas Power & Light Company, Arkansas- 
Missouri Power Company, Louisiana Power & Light 
Company, Mississippi Power & Light Company 
(“MP&L”) and New Orleans Public Service Inc. 
(collectively, the “System Companies”). The System 
Companies generate, transmit and distribute electric 
energy and power in the States of Arkansas, 
Louisiana, Mississippi and Missouri. 


MSE’s only activity to date has been the acquisition, 
financing and construction of the Grand Gulf Nuclear 
Electric Station (“Grand Gulf Plant”), a two-unit, 
nuclear-fueled electric generating station being con- 
structed on the east bank of the Mississippi River near 
Natchez, Mississippi. Each unit is to have a net 
capability of 1,250 MW; the first unit is scheduled to 
be completed in 1981 and the second in 1984. It is 
estimated that the total construction costs of the 
Grand Gulf Plant, excluding nuclear fuel, will be 
$2,282.6 million, of which approximately $1,036 
million have been expended through December 31, 
1978. 


MSE is negotiating for the sale of up to a 10% un- 
divided ownership interest in the Grand Gulf Plant to 
South Mississippi Electric Power Association. If 
consummated, such sale would result in a pro rata 
reduction in MSE’s share of construction costs for the 
Grand Gulf Plant. 


In June, 1974, pursuant to a Commission order dated 
June 4, 1974 (HCAR No. 18437): (1) MSE entered into 
a Capital Funds Agreement with MSU, a Sales Agree- 
ment and a Service Agreement with MP&L, an Avail- 
ability Agreement with the System Companies and a 
Bank Loan Agreement with Manufacturers Hanover 
Trust Company, as agent, and fourteen commercial 
banks and; (2) MSE issued and sold to MSU pursuant 
to the terms of the Capital Funds Agreement 40,000 
shares of its common stock, no par value for $40 
million. Under the Sales Agreement MSE applied 
approximately $30,000,000 of the proceeds of such 
sale to the acquisition from MP&L of all of its interest 
in the Grand Gulf Plant as constructed to the date of 
sale. 


Under the Capital Funds Agreement, MSU agreed to 
supply or cause to be supplied to MSE sufficient 
capital (i) to maintain MSE’s equity at not less than 
35% of its capitalization and (ii) to enable MSE to 
complete construction of the Grand Gulf Plant, to pro- 
vide for MSE’s pre-operating expenses and interest 
charges, to permit commercial operation of the Grand 
Gulf Plant and continuation of operation thereafter, 
and to enable MSE to pay in full at their stated 
maturity all notes of MSE issued under the Bank Loan 
Agreement described below. As of December 31, 
1978, MSU had purchased 272,000 shares of the 
common stock, no par value, of MSE for the 
aggregate amount of $272 million. 
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Under the Service Agreement, MP&L agreed to design, 
construct, operate and maintain the Grand Gulf Plant 
as agent for MSE. At all times since June, 1974, 
MP&L has engaged in such activity on behalf of MSE. 
Under the Availability Agreement, (i) MSE agreed to 
complete the Grand Gulf Plant, to join in the Middle 
South System interconnection agreement (“System 
Agreement”) on or before the completion of the first 
unit of the Grand Gulf Plant and to sell to the parties 
to the System Agreement power available from the 
Grand Gulf Plant under the terms of the System 
Agreement, and (ii) the System Companies agreed to 
pay to MSE such amounts as, when added to any 
other amounts received by MSE, would at least equal 
MSE’s operating expenses, such payments to 
commence on the date on which the first unit of the 
Grand Gulf Plant is placed in commercial operation, 
but not later than December 31, 1982. Under the Bank 
Loan Agreement, the banks agreed to lend MSE up to 
$308.5 million through December 31, 1979, payable 
December 31, 1982. Pursuant to Commission orders 
dated December 10, 1975 and August 4, 1976 (HCAR 
Nos. 19295 and 19639) the commitment of the banks 
was increased to $353.5 million in December, 1975, 
and to $465 million in August, 1976 and additional 
banks were added as lenders. 


On June 30, 1977, pursuant to Commission orders 
dated June 24, 1977 (HCAR Nos. 20090 and 20091) 
MSE entered into an Amended and Restated Bank 
Loan Agreement with Manufacturers Hanover Trust 
Company, as agent, and a group of 28 banks, entered 
into a First Supplementary Capital Funds Agreement 
and Assignment. 


Under the Amended and Restated Bank Loan Agree- 
ment, the banks agreed (i) to lend MSE up to $565 
million, (ii) to permit MSE to repay and reborrow any 
of such amounts at any time, and (iii) to extend the 
time through which MSE could borrow such amounts 
from December 31, 1979 to December 31, 1982. As of 
December 31, 1978, MSE had borrowed $237 million 
from the banks under the Amended and Restated 
Bank Loan Agreement. 


Concurrently, MSE, the System Companies and 
Manufacturers Hanover Trust Company, as agent for 
the banks, entered into a First Assignment of Avail- 
ability Agreement, Consent and Agreement whereby 
MSE assigned to the agent for the benefit of the 
banks all of MSE’s rights to receive moneys from the 
System Companies under the June, 1974 Availability 
Agreement in respect of the Grand Gulf Plant and the 
System Companies agreed that their obligations to 
make payments to MSE under the June, 1974 Avail- 
ability Agreement were unconditional. 


Also on June 30, 1977, pursuant to Bond Purchase 
Agreements with a group of 15 institutional investors 
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MSE issued and sold $400 million of its First Mort- 
gage Bonds, 9.25% Series due 1989. These Bonds 
were secured by (i) a Mortgage and Deed of Trust, 
dated as of June 15, 1977 to United States Trust 
Company of New York and Malcolm J. Hood, as 
Trustees, as supplemented by a First Supplemental 
Indenture, dated as of June 15, 1977, (ii) a Second 
Supplemental Capital Funds Agreement and Assign- 
ment by and between MSE, MSU and the Trustees 
containing terms substantially identical to the terms 
of the First Supplementary Capital Funds Agreement 
and Assignment described above, and (iii) a Second 
Assignment of Availability Agreement, Consent and 
Agreement by and between MSE, the System 
Companies and the Trustees containing terms sub- 
stantially identical to the terms of the First Assign- 
ment of Availability Agreement, Consent and Agree- 
ment described above. The proceeds of this Bond sale 
were applied to reduce borrowings by MSE under its 
Bank Loan Agreement. 


MSE now proposes to issue and sell not in excess of 
$400 million of a new series of its First Mortgage 
Bonds (“Bonds”) in a private placement transaction 
with institutional investors to be identified. It is 
contemplated that $200 million of those bonds will be 
issued in the fourth quarter of 1979 and $200 million 
in the first quarter of 1980. The Bonds will be issued 
and sold under a supplemental indenture or 
indentures to MSE’s existing Mortgage and Deed of 
Trust, aS supplemented, and will have such other 
terms and conditions, including interest rate, maturity 
date and redemption and sinking fund provisions, be 
secured by such means and be sold in such manner 
and at such price, as shall be determined through 
negotiations with the purchasers and approved by the 
Commission. 


MSE will apply the net proceeds from the issuance 
and sale of the Bonds to the repayment of borrowings 
then outstanding under its Amended and Restated 
Bank Loan Agreement. Such borrowings are expected 
to total approximately $500 million by the end of 1979 
and (assuming the issuance and sale of $200 million 
of Bonds in 1979) approximately $384 million by the 
end of the first quarter of 1980. These amounts 
approach MSE’s present long-term bank borrowing 
capacity of $565 million. If no Bonds are sold, MSE’s 
presently authorized borrowing capacity under its 
Amended and Restated Bank Loan Agreement would 
be fully utilized in early 1980 and MSE would then be 
forced to either arrange alternate sources of capital or 
suspend construction of the Grand Gulf Plant. Since 
amounts repaid under the Amended and Restated 
Bank Loan Agreement can be reborrowed at any time 
after being repaid, the Bond sale will enable MSE to 
MSE to continue using bank borrowings under such 
Agreement to continue the construction of the Grand 
Gulf Plant. 





The sale of up to a 10% interest in the Grand Gulf 
Plant to South Mississippi Electric Power Association 
(“SMEPA”) may occur in mid-1979. Following this 
sale, SMEPA would participate in funding construc- 
tion of the Grand Gulf Plant, which would reduce 
somewhat MSE’s capital needs. However, it is stated 
that the full $400 million of bonds should be sold as 
proposed. 


The terms and conditions of the Bonds and the related 
supplemental indenture or indentures will be supplied 
to the Commission by post-effective amendment in 
this file, and such securities will not be issued and 
sold until the Commission shall have entered a 
supplemental order authorizing same. 


MSE states that it is not appropriate to offer these 
bonds for competitive bids under Rule 50. MSE’s only 
property is still under construction, so it lacks an 
earnings and operating history. It considers that the 
complex financing arrangements described above, the 
large amounts of additional capital and time required 
before the project can be completed and placed in 
service, and the risks inherent therein, together with 
the size of the financing, make negotiated placement 
of the bonds with institutional investors the proper 
method of raising this long term capital. 


For the foregoing reasons MSE has requested that th 
Commission grant it an exception from the 
competitive bidding requirements of Rule 50 so that 
MSE may negotiate with prospective purchasers for 
the direct private placement of the Bonds. It is stated 
that such negotiations will provide the parties with the 
flexibility required to determine the appropriate terms 
for the Bonds in light of MSE’s circumstances and the 
needs of the purchasers and will enhance MSE’s 
chances for obtaining construction funds for the 
Grand Gulf Plant in accordance with its desired 
schedule. 


Subject to obtaining any necessary regulatory 
approval, MSE has retained The First Boston Corpora- 
tion to assist it in structuring the proposed financing 
and in identifying potential purchasers of the Bonds. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. It is further stated that a 
statement of the fees, commissions and expenses to 
be incurred in connection with the proposed trans- 
action will be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 19, 1979, request in 
writing that a hearing be held on such matter, stating 


the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 


request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a heariiig is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20933/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6028/February 23, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20934/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 15582/February 23, 1979 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20935/February 26, 1979 


In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 

20 Montchanin Road 

Wilmington, Delaware 19807 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 

COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
COLUMBIA GAS OF OHIO, INC. 

99 North Front Street 

Columbus, Ohio 43215 

COLUMBIA GAS TRANSMISSION CORPORATION 
1700 MacCorkle Avenue, S.E. 

Charleston, West Virginia 25314 

COLUMBIA GULF TRANSMISSION COMPANY 
3805 West Alabama Avenue 

Houston, Texas 77027 

COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 

340 - 17th Street 

Ashland, Kentucky 41101 

COLUMBIA COAL GASIFICATION CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
20 Montchanin Road 

Wilmington, Delaware 19807 

(70-61 42) 

NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SUBSIDIARY COMMON STOCK TO PARENT 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, and its subsidiary companies named above, 
have filed with this Commission a_ post-effective 
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amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(b), 9 and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 43 and 50(a)(3) promulgated thereunder, 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


By order in this proceeding dated April 28, 1978 
(HCAR No. 20523), the Commission, among other 
things, authorized Columbia Gas Development of 
Canada Ltd. (“Development Canada”) to issue and sell 
its common stock to Columbia prior to April 1, 1979 
for a maximum aggregate purchase price of 
$6,500,000. 


Development Canada is now seeking authorization to 
issue and sell to Columbia an additional 280,000 
shares of its common stock at $25 per share for an 
aggregate maximum price of $7,000,000. It is stated 
that the issuance and sale of additional common 
stock is necessitated by a decrease of approximately 
$5,000,000 in the operating revenues projected in the 
original filing and by a $4,000,000 increase in the 
capital expenditures estimated for 1978. The decrease 
in the projected operating revenues resulted from 
delays in the completion of and gas sales from certain 
production projects. The increased capital expendi- 
tures for 1978 resulted from Development Canada’s 
undertaking of additional exploration projects and 
were unanticipated at the time of the original filing. 
The financing requirements associated with the 
additional capital expenditures have been reduced by 
the receipt of approximately $2,000,000 as a result of 
the allocation of Federal tax liability for 1977 in such a 
manner that the consolidated tax savings attributable 
to Development Canada’s operating losses were re- 
mitted to it to partially finance its projects. (See 
HCAR No. 20427, March 2, 1978.) 


It is requested that the issuance of the common stock 
by Development Canada be excepted from the 
competitive bidding requirements of Rule 50 by 
reason of paragraph (a)(3) thereof since the acqui- 
sition by Columbia of the common stock will have 
been approved by this Commission pursuant to 
Section 10 of the Act. 


The fees and expenses to be incurred in connection 
with this post-effective amendment are estimated at 
$2,000, including charges for services of Columbia 
Gas System Service Corporation estimated at $1,800. 


In all other respects, the proposed transactions 
remain the same. No State commission and no 
Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 





NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 22, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
now amended or as it may be further amended, may 
be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corpotate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20936/February 27, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS TRANSMISSION CORPORATION 
COLUMBIA GAS OF OHIO, INC. 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 


COLUMBIA GAS OF PENNSYLVANIA, INC. 


COLUMBIA GAS OF NEW YORK, INC. 

COLUMBIA GAS OF MARYLAND, INC. 

COLUMBIA HYDROCARBON CORPORATION 

THE INLAND GAS COMPANY, INC. 

COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
COLUMBIA COAL GASIFICATION CORPORATION 
COLUMBIA GAS SYSTEM SERVICE CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 


COLUMBIA ALASKAN GAS TRANSMISSION COR- 
PORATION 
(70-6107) 


SUPPLEMENTAL ORDER RELATING TO ALLOCA- 
TION OF CONSOLIDATED TAX LIABILITY FOR TAX- 
ABLE YEAR 1978 BY METHOD OTHER THAN PRE- 
SCRIBED BY RULE 45(b)(6) 


By order dated February 2, 1979 in this proceeding, 
the Commission authorized the Columbia Gas 
System, Inc. (“Columbia”), a registered holding com- 
pany, and its subsidiary companies named above, to 
allocate the system’s consolidated federal income tax 
liability for 1978 by a method other than prescribed in 
Rule 45(b)(6), promulgated under Section 12 of the 
Public Utility Holding Company Act of 1935 (“Act”). 
That order stated that the tax loss for 1978 for 
Development U.S. and Development Canada was esti- 
mated to be $8,795,799 and $4,583,040, respectively. 


The companies have filed a post-effective amendment 
in this proceeding informing the Commission that 
Development U.S.’s management decided at year-end 
1978 to recognize certain tax losses in offshore 
exploration properties and amending the record to 
reflect these losses. The companies now estimate that 
Development U.S. and Development Canada will have 
a tax loss of $17,799,000 and $3,946,000, respectively, 
for 1978. 


Upon the basis of the facts in the record, amended as 
above indicated, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the juris- 
diction heretofore reserved be released: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
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as amended, be and it hereby is permitted to become 
effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20937/February 28, 1979 


In the Matter of 


THE SOUTHERN COMPANY 
P.O. Box 720071 
Atlanta, Georgia 30346 


ALABAMA POWER COMPANY 
P.O. Box 2641 
Birmingham, Alabama 35291 


GULF POWER COMPANY 
P.O. Box 1151 
Pensacola, Florida 32520 


MISSISSIPP| POWER COMPANY 
P.O. Box 4079 
Gulfport, Mississippi 39501 


(70-6117) 


NOTICE OF POST-EFFECTIVE AMENDMENT RELAT- 
ING TO ISSUANCE AND SALE OF SHORT-TERM 
NOTES TO BANKS AND DEALERS IN COMMERCIAL 
PAPER; EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Southern 
Company (“Southern”), a registered holding company, 
and three of its wholly owned electric utility sub- 
sidiary companies, Alabama Power Company 
(“Alabama”), Gulf Power Company (‘Gulf’), and 
Mississippi Power Company (‘‘Mississippi’”) have filed 
a post-effective amendment to the application- 
declaration in this proceeding, pursuant to Sections 6, 
7, and 12 of the Public Utility Holding Company Act of 
1935 (“Act”), and Rules 45 and 50(a)(5) promulgated 
thereunder, as applicable to the proposed trans- 
actions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed trans- 
actions. 
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By order in this proceeding, dated March 24, 1978, the 
Commission, among other things, authorized 
Alabama to issue and sell short-term notes to banks 
and commercial paper to dealers in commercial paper 
during the period ending March 31, 1980, in the 
maximum aggregate principal amount of $305,000,000 
outstanding at any one time. Jurisdiction was 
reserved over an additional $250,000,000 of 
borrowings requested for Alabama in excess of the 
authorized amounts. On February 23, 1979, Alabama’s 
short-term debt outstanding was $239,253,000. 


Alabama is now seeking to extend its short-term 
borrowing authorization through September 30, 1980, 
the expiration date of its line of credit arrangement 
with Citibank, N.A., The Chase Manhattan Bank, 

.A., Chemical Bank, Bankers Trust Company, 
Continental Illinois National Bank and Trust Company 
of Chicago, Irving Trust Company, Manufacturers 
Hanover Trust Company, The Bank of Nova Scotia, 
and Bank of America, and to increase the aggregate 
principal amount of such borrowings outstanding at 
any one time to $555,000,000, the amount requested 
in the original filing. 


On November 22, 1978, the Alabama Public Service 
Commission (“PSC”), in a rate investigation pro- 
ceeding, ordered a rate increase in the form of a 25% 
surcharge. This surcharge would have increased Ala- 
bama’s revenues by $210,000,000 annually. That order 
was appealed to the Supreme Court of Alabama, 
which declared it void for lack of adequate notice of 
such increase. As of December 31, 1978, Alabama 
excluded from revenues approximately $2,300,000 
billed under the new rate schedules and plans to 
refund these revenues. On December 20, 1978, 
Alabama filed a rate increase request with PSC 
estimated to increase its retail electric rates by 
$282,900,000, based upon a test year ended June 30, 
1978. These rates were suspended through July 19, 
1979, pending investigation and hearings. Alabama 
requested that the PSC allow the filed rates to go into 
effect immediately on an emergency basis. Hearings 
have been held on the requested emergency relief and 
a determination is pending. 


Alabama’s construction expenditures for the period 
January 1, 1979, through September 30, 1980, are 


estimated at $1.2 billion. Estimated construction 
costs incurred in connection with utility construction 
programs and commercial operating dates of units 
under construction may vary depending upon avail- 
ability of funds, possible changes in costs, revised 
load estimates, and cost of capital. Because of these 
factors, Alabama has limited its construction program 
in recent years, primarily through postponements of 
generating units and other facilities. Construction on 
major projects was suspended in December, 1978. 
Unless funds become available, further delays in 





construciton will have to be made, which Alabama 
states could result in substantial increases in ultimate 
construction costs and, in the meantime, may affect 
reliability of service and increase cost of service 
through purchased power or increases in construction 
costs. 


Through January 31, 1979, the peak demand of 
Alabama’s customers was approximately 6,560 MW. 
The rated capability of Alabama’s plants, at that time, 
was approximately 6,867 MW. 


Alabama proposes to use the additional $315,747,000 
of short-term borrowings to carry on its construction 
program pending issuance and sale of long-term debt 
and equity securities. It contemplates a public sale of 
approximately $475,000,000 of first mortgage bonds 
and $150,000,000 of preferred stock and the receipt of 
$252,800,000 of common equity, all during the 18 
months ending September 30, 1980. The sale of these 
securities is dependent upon the maintenance of a 
forecast level of earnings which, in turn, assumes the 
$282,900,000 in rate relief requested in the pending 
PSC proceeding. If Alabama fails to attain such 
earnings, it has not specified the means by which it 
could complete the proposed construction program or 
repay such short-term borrowings as it may incur. 


No fees or expenses are estimated to be incurred in 
connection with the transactions proposed in said 
post-effective amendment. 


In all other respects, the proposed transactions 
remain the same. The PSC has jurisdiction over the 
proposed transactions. No other State commission 
and no Federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 23, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
now amended or as it may be further amended, may 
be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 


grant exemption from such rules as provided in Rules 
20(a) and 100 thereof, or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10599/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6028/February 23, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10600/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6029/February 23, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10601/February 23, 1979 


In the Matter of 

ASHLAND COAL AND COKE COMPANY 
POPLAR CREEK DEVELOPMENT COMPANY 
SOVEREIGN POCAHONTAS COMPANY 


525 Federal Street 
Bluefield, West Virginia 24701 


SEC DOCKET/1235 





(812-4395) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING COMPANIES FROM ALL PROVISIONS 
OF THE ACT 


Ashland Coal and Coke Company, Poplar Creek 
Development Company, and Sovereign Pocahontas 
Company (‘‘Applicants’’) filed an application on 
November 20, 1978, and an amendment thereto on 
January 11, 1979, pursuant to Section 3(b)(2) of the 
Investment Company Act of 1940 (“Act”) for an order 
of the Commission declaring Applicants to be 
primarily engaged directly or throgh controlled com- 
panies conducting similar types of businesses in a 
business or businesses other than that of investing, 
reinvesting, owning, holding or trading in securities, 
or, alternatively, for an order pursuant to Section 6(c) 
of the Act exempting Applicants from all provisions of 
the Act, terminating by its terms upon the earlier of 
December 31, 1979, or consummation of a planned re- 
organization. 


On January 23, 1979, a notice was issued of the filing 
of said application (Investment Company Act Release 
No. 10565). The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the Applicants are exempt from all provisions of 
the Act until the earlier of December 31, 1979, or con- 
summation of the planned reorganization described in 
the application. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10602/February 23, 1979 


In the Matter of 
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PILGRIM FORMULA SHARES, INC. 
185 Cross Street 
Fort Lee, New Jersey 07024 


(811-2397) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Pilgrim Formula Shares, Inc. (“PFS”), registered 
under the Investment Company Act of 1940 (“Act”) as 
a diversified, open-end, management investment 
company, filed an application on November 13, 1978, 
for an order of the Commission, pursuant to Section 
8(f) of the Act, declaring that PFS has ceased to be an 
investment company as defined in the Act. 


On January 16, 1979, a notice (Investment Company 
Act Release No. 10560) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
PFS has ceased to be an investment company as 
defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Pilgrim Formula 
Shares, Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10603/February 26, 1979 


In the Matter of 

ALLIANCE CAPITAL RESERVES, INC. 
140 Broadway 

New York, New York 10005 

(812-4421) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER OF 





EXEMPTION FROM RULES 2a-4 AND 22c-1 UNDER 
THE ACT 


NOTICE IS HEREBY GIVEN that Alliance Capital 
Reserves, Inc. (“Applicant”) registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, 
filed an application on January 12, 1979, and an 
amendment thereto on February 26, 1979, for an order 
of the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit Applicant to compute its net asset value per 
share, for the purpose of effecting sales, redemptions 
and repurchases of its shares, to the nearest one cent 
on a share value of one dollar. Applicant represents 
that in all other respects, its portfolio securities will 
be valued in accordance with the views of the 
Commission set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicants states that it is a “money market fund,” 
designed as an investment vehicle for investors with 
temporary cash balances or cash reserves, and that its 
investment objectives are, in the following order of 
priority, safety of principal, excellent liquidity and 
maximum current income to the extent consistent 
with the first two objectives. Applicant states that 
Alliance Capital Management Corporation, a wholly- 
owned subsidiary of Donaldson, Lufkin & Jenrette, 
Inc., acts as investment adviser to Applicant and that 
at December 31, 1978, Applicant had net assets of 
$60,439,892. 


Applicant represents that its investments and related 
management policies have the following character- 
istics: 


1. Applicant may not purchase any 
security which has a maturity date more 
than one year from the date of Applicant’s 
purchase. 


2. Applicant’s portfolio may be invested 
in the following money market instru- 
ments: (i) obligations of or guaranteed by 
the United States of America, its agencies 
or instrumentalities; (ii) certificates of 
deposit, bankers’ acceptances and interest- 
bearing savings deposits of banks having 
total assets of more than $1 billion and 
which are members of the Federal Deposit 
Insurance Corporation; (iii) commercial 
paper, including variable amount master 
demand notes, rated A-1 by Standard & 


Poor’s Corporation or Prime-1 by Moody’s 
Investors Service, Inc. or, if not rated, then 
issued by companies which have an out- 
standing debt issue rated AAA or AA by 
Standard & Poor's, or Aaa or Aa by 
Moody’s; and (iv) repurchase agreements 
pertaining to the foregoing securities pro- 
vided that such agreements are limited to 
transactions with financial institutions 
believed by the investment adviser to 
present minimal credit risks. 


3. Portfolio instruments with 60 days or 
less remaining to maturity are valued on an 
amortized cost basis; other instruments are 
valued by “marking to market”. 


4. Applicant’s net income, which is deter- 
mined and declared as a dividend each day, 
includes unrealized gains and losses on 
portfolio instruments. Applicant’s price per 
share for purposes of sales and redemp- 
tions remains constant at $1.00. 


Applicant represents that it expects that if the 
exemption requested is granted permitting Applicant 
to round off its net asset value to the nearest one cent 
on a one dollar value per share, it would immediately 
change its policy as to calculation of net income so as 
to exclude unrealized gains and losses from net 
income. Applicant states that by so doing, the 
amounts of its daily net income dividends to share- 
holders would become relatively steady and consis- 
tent because they would be unaffected by fluctuations 
in the market prices of portfolio securities. Applicant 
states that while unrealized gains and losses would 
then be reflected in the determination of net asset 
value, Applicant’s price per share for purposes of 
sales and redemptions should continue to remain 
constant at $1.00 because of the rounding off of its 
net asset value to the nearest one cent on a per share 
value of one dollar. 


Applicant asserts that such valuation practices will 
benefit Applicant and its shareholders. Applicant is 
designed for institutional and individual investors who 
seek safety of principal, excellent liquidity, a stable 
value of $1.00 per share and a steady flow of current 
income. Applicant states that its Board of Directors 
has determined in good faith that the stable per share 
value and the steady flow of investment income 
resulting from the foregoing policies will be of benefit 
to existing shareholders and helpful in attracting new 
shareholders to Applicant. All such investors, Appli- 
cant states, will continue to have the convenience of 
readily determining the aggregate value of their 
holdings simply by knowing the number of shares 
they own at the $1.00 per share value and the 
convenience of maintaining investment records that 
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do not require periodic adjustments for nominal 
capital gains and losses. In addition, Applicant states 
that its Board of Directors has determined that 
investment decisions by many of the investors for 
which Applicant is designed, principally fiduciaries, 
will be facilitated by Applicant’s steady flow of current 
income. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the current 
net asset value of such security which is next com- 
puted after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 under the Act provides, as here 
relevant, that “current net asset value” of a redeem- 
able security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be determined 
with reference to (1) current market value for portfolio 
securities with respect to which market quotations are 
readily available and (2) for other securities and 
assets, fair value as determined in good faith by the 
board of directors of the registered company. In 
IC-9786 the Commission issued an interpretation of 
Rule 2a-4 expressing its view that it was inconsistent 
with Rule 2a-4 for certain money market funds to 
“round off” calculations of their net asset value per 
share to the nearest one cent on a share value of 
$1.00, because such a calculation might have the 
effect of masking the impact of changing values of 
portfolio securities and therefore might not “reflect” 
its portfolio valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and the cules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant asserts that a substantial number of money 
market funds now offer the public a stable $1.00 price 
for their shares and a steady flow of income and that 
experience has shown that such funds provide a 
useful investment vehicle for the investors they serve. 
Applicant states that its request for exemption is 
made based upon its present policies and the planned 
change in determination of net income, and Applicant 
has agreed that, in order to attempt to assure the 
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stability of its price per share, the order it seeks may 
be conditioned upon the following: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involv- 
ing portfolio management to Applicant’s 
investment adviser, undertakes—as a 
particular responsibility within its overall 
duty of care owed to the shareholders of 
Applicant—to assure to the extent 
reasonably practicable, taking into account 
current market conditions affecting Appli- 
cant’s investment objectives, that Appli- 
cant’s price per share as computed for the 
purpose of sales and redemptions, rounded 
to the nearest cent, will not deviate from 
one dollar. 


2. Applicant will maintain a dollar- 
weighted average portfolio maturity ap- 
propriate to its objective of maintaining a 
stable price per share. Applicant will not 
purchase a portfolio security with a 
remaining maturity of greater than one 
year, nor will it maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days. 


3. Applicant will invest in a portfolio of 
money market instruments, including 
repurchase agreements, consisting exclu- 
sively of those securities in which it 
presently may invest pursuant to its 
investment policies as set forth herein- 
above. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 22, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 





ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10604/February 26, 1979 


In the Matter of 


ALLIANCE GOVERNMENT RESERVES, INC. 
140 Broadway 
New York, New York 10005 


(812-4413) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 THERE- 
UNDER 


NOTICE IS HEREBY GIVEN that Alliance Government 
Reserves, Inc. (“Applicant”), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed an 
application on December 27, 1978, for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting Applicant from the provisions of Rules 2a-4 
and 22c-1 thereunder to the extent necessary to permit 
Applicant to compute its price per share, for the 
purposes of sales, redemptions and repurchases of its 
shares, to the nearest one cent on a share value of 
one dollar. In all other respects, portfolio securities 
held by Applicant will be valued in accordance with 
the views set forth in Investment Company Act 
Release No. 9786 (May 31, 1977 (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it proposes to operate as a 
“money market fund” investing in marketable obli- 
gations of the United States, its agencies and instru- 
mentalities. Applicant states that it is designed as an 
investment vehicle for investors with temporary cash 
balances or cash reserves, and that its investment 
objectives, in the following order of priority, are: 
safety of principal, excellent liquidity, and maximum 


current income to the extent consistent with the first 
two objectives. It also states that Manufacturers Han- 
over Trust Company will act as investment adviser to 
Applicant and that Alliance Capital Management 
Corporation (“Management”), a wholly-owned sub- 
sidiary of Donaldson, Lufkin & Jenrette, Inc., will act 
as Applicant’s administrator and distributor. 


Applicant states that at the present time it has only 
one director, who is affiliated with Management, and 
that when the full board of directors has been elected, 
including a majority of persons who are not “inter- 
ested” persons of Applicant, the application, 
including the representations and undertakings con- 
tained therein, will be submitted for their ratification. 


According to the application, Applicant’s investments 
and related management policies will have the follow- 
ing characteristics: 


1. Applicant’s portfolio will be invested 
exclusively in marketable obligations of or 
guaranteed by the Government of the 
United States of America, its agencies or 
instrumentalities and repurchase agree- 
ments pertaining to such securities limited 
to transactions with financial institutions 
believed by the adviser to present minimum 
credit risks. 


2. Investments will be made only in 
instruments having a remaining maturity of 
one year or less. 


3. Applicant may seek to improve port- 
folio income by selling certain portfolio 
securities prior to maturity in order to take 
advantage of yield disparities that occur in 
money markets. 


4. Contingent upon the granting of the 
exemption requested, net asset value per 
share will be computed, for purposes of 
daily pricing, to the nearest one percent 
(one cent on a per share net asset value of 
one dollar). Applicant states that in all 
other respects, its portfolio securities will 
be valued in accordance with the views of 
the Commission as set forth in IC-9786. 


Applicant asserts that Management has determined 
from its experience that these policies will benefit 
Applicant and its shareholders. Applicant is designed 
for institutional and individual investors who seek 
safety of principal, excellent liquidity and a steady 
flow of current income. Applicant argues that these 
investors believe that the daily income declared by the 
money market funds in which they invest should 
reflect income as earned and that the sales and 
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redemption prices should not change. Applicant 
represents that its sole director has determined in 
good faith that the stability of capital and steady flow 
of investment income resulting from the foregoing 
policies will be helpful in attracting potential investors 
in Applicant and will provide such investors sub- 
stantial benefit. Applicant states that such investors 
will have the convenience of being able to determine 
the aggregate value of their holdings simply by 
knowing the number of shares they own at the $1.00 
per share value and the task of maintaining an invest- 
ment record will be made easier than if nominal 
capital gains and losses were realized upon 
redemption. The application also states that the 
making of investment decisions by many of the 
investors for which Applicant is designed, principally 
fiduciaries, will be facilitated by virtue of Applicant’s 
steady flow of current income. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the current 
net asset value of such security which is next com- 
puted after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 under the Act provides, as here 
relevant, that the “current net asset value” of a 
redeemable security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be determined 
with reference to (1) current market value for portfolio 
securities with respect to which market quotations are 
readily available and (2) for other securities and assets 
fair value as determined in good faith by the board of 
directors of the registered investment company. In 
iC-9786 the Commission issued an interpretation of 
Rule 2a-4 expressing its view to “round off” calcula- 
tions of their net asset value per share to the nearest 
one cent on a share value of $1.00, because such a 
calculation might have the effect of masking the 
impact of changing values of portfolio securities and 
therefore might not “reflect” its portfolio valuation as 
required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction or any class or classes 
of persons, securities or transactions, from any pro- 
vision or provisions of the Act and rules thereunder, if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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Applicant asserts that a substantial number of money 
market funds now offer the public a steady $1.00 price 
for their shares and experience has shown that such 
funds provide a useful investment vehicle for the 
investors they serve. Applicant states that its request 
for exemption is based upon its policies, and Appli- 
cant has agreed that, in order to attempt to assure the 
Stability of its price per share, the order it seeks may 
be conditioned upon the following: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involv- 
ing portfolio management to Applicant’s 
investment adviser, undertakes—as a 
particular responsibility within its overall 
duty of care owed to the shareholders of 
Applicant—to assure to the extent 
reasonably practicable, taking into account 
current market conditions affecting Appli- 
cant’s investment objectives, that Appli- 
cant’s price per share as computed for the 
purpose of sales and redemptions, rounded 
to the nearest cent, will not deviate from 
one dollar. 


2. Applicant will maintain a dollar- 
weighted average portfolio maturity ap- 
propriate to its objective of maintaining a 
stable price per share. Applicant will not 
purchase a portfolio security with a 
remaining maturity of greater than one 
year, nor will it maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days. 


3. Applicant will invest in a portfolio of 
money market instruments consisting 
exclusively of marketable securities issued 
or guaranteed by the Government of the 
United States of America or its agencies or 
instrumentalities and repurchase agree- 
ments pertaining to such securities limited 
to transactions with financial institutions 
believed by the adviser to present minimum 
credit risks. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 23, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for, 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 





upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an attorney 
at law, by certificate) shall be filed contempo- 
raneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10605/February 27, 1979 


AGENCY TRANSACTIONS BY AFFILIATED PERSONS 
ON A SECURITIES EXCHANGE 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rulemaking. 


SUMMARY: The Investment Company Act of 1940, 
in part, prohibits an affiliated person of a registered 
investment company who is acting as broker in a 
securities transaction involving that company from 
receiving a commission, fee or other remuneration 
exceeding the usual and customary broker’s 
commission if the purchase or sale is effected on a 
securities exchange. However, the advent of 
negotiated commission rates may make it impractic- 
able for an investment company to determine 
whether brokerage commissions paid to affiliated 
persons satisfy the statutory standared of a usual and 
customary broker’s commission. Accordingly, the 
Commission is requesting public comment on a pro- 
posed rule which, provided that certain conditions are 
satisfied, would deem a commission which is fair and 
reasonable (compared to that received by other 
brokers in comparable transactions for similar 
securities on a securities exchange) as not exceeding 
the usual and customary broker’s commission. 
Among the conditions is a requirement that the trans- 
action be effected pursuant to procedures, estab- 
lished by the investment company’s directors, which 
are reasonably designed to provide remuneration that 


is reasonable and fair compared to the remuneration 
received by other persons in connection with similar 
transactions on a securities exchange during a 
comparable time period. This proposed rule was 
prepared by the Division of Investment Management’s 
Investment Company Act Study Group as part of its 
re-examination of the regulation of investment 
companies. 


DATE: Comments must be received by April 13, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7-773.) 
All comments received will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Mark B. Goldfus, Special Counsel 
Investment Company Act Study Group 


or 


William Randolph Thompson, Esq. 

Office of Investment Company Regulation 
Division of Investment Management 
Securities and Exchange Commission 

500 North Capitol Street 

Washington, D.C. 20549 


(202) 755-1579. 


SUPPLEMENTARY INFORMATION: in enacting the 
Investment Company Act of 1940 (“Act”) [15 U.S.C. 
80a-1 et seq.], Congress determined that the national 
public interest and the interest of investors are 
adversely affected when investment companies are 
organized, managed, or their portfolio securities are 
selected in the interest of, among other persons, 
brokers. Presumably in part to address that concern, 
Congress enacted section 17(e) of the Act [15 U.S.C. 
80a-17(e)] which concerns the remuneration that an 
affiliated person of an investment company and an 
affiliated person of such person may receive in trans- 
actions involving that company. 


Section 17(e)(1) of the Act prohibits such an affiliated 





TSection 1(b)(2) of the Act [15 U.S.C. 80a-1(b)(2)]. 


2The term “affiliated person” is defined in section 
2(a)(3) of the Act [15 U.S.C. 80a-2(a)(3)]. 
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person acting as agent from accepting any compen- 
sation from any source (other than a regular salary or 
wage from an investment company) for the purchase 
or sale of property to or for such company or any 
controlled company thereof, except in the course of 
such person’s business as an underwriter or broker. 


Section 17(e)(2) of the Act specifically prohibits such 
an affiliated person— 


acting as broker, in connection with the 
sale of securities to or by such registered 
investment company or any controlled 
company thereof, to receive from any 
source a commission, fee, or other 
remuneration for effecting such trans- 
action which exceeds (A) the usual and 
customary broker’s commission if the sale 
is effected on a securities exchange.... 


Thus, in effect, section 17(e)(2) limits the compen- 
sation which may be received by a person acting in 
reliance on the exemption for the brokerage business 
from the prohibitions of section 17(e)(1) of the Act. 
Congress thereby intended an affiliated broker in 
executing such transactions to receive only “the 
ordinary stock exchange brokerage commission.” 


However, in 1975 the Commission promulgated rule 
19b-3 [17 CFR § 240.19b-3] under the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et seq.}, which 
prohibits the fixing of commission rates by national 
securities exchanges.* Consequently with the advent 
of fully negotiated—and therefore fluctuating—com- 
mission rates, it may be impracticable presently to 
determine the ‘‘usual and customary broker’s 
commission” for any particular agency transaction on 
such a securities exchange. 


Accordingly, the Commission proposes adopting rule 
17e-2 [17 CFR § 270.17e-2] under the Act to define the 
conditions under which, if satisfied, an affiliated 
person could receive a commission, fee, or other 
remuneration as broker in such a _ securities 
transaction which would be deemed not to exceed the 
“usual and customary broker’s commission” for pur- 





3Testimony of David Schenker, Chief Counsel, Invest- 
ment Trust Study, Hearings Before a Subcommittee of 
the Committee on Banking and Currency, 76th Cong., 
3d Sess. (1940) 262. Accord S. Rep. 1775, 76th Cong., 
3d Sess. (1940) 14-15 and H.R. Rep. No. 2639, 76th 
Cong., 3d Sess. (1940) 18. 


4Securities Exchange Act Release No. 11203 (Jan. 23, 
1975), 40 FR 7403 (1975). That rule became effective 
May 1, 1975, except as to floor brokerage commis- 
sions for which it became effective on May 1, 1976. 
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poses of section 17(e)(2)(A) of the Act.© As incor- 
porated in proposed rule 17e-2, these conditions, in 
part, would require that the investment company’s 
directors, including a majority of its disinterested 
directors,’ establish procedures which are reasonably 
designed to provide that the commission, fee, or other 
remuneration received by the affiliated broker is 
reasonable and fair compared to the commission, fee 
or other remuneration received by other brokers in 
connection with similar securities in comparable 
transactions during a comparable period of time. 





6Rule 17e-2, if adopted as proposed, would provide a 
method of complying with the statutory limitation on 
remuneration which is established in section 
17(e)(2)(A) of the Act. As rulemaking, it would not, of 
course, supersede that statutory limitation. Therefore, 
it is conceivable that some investment companies 
may determine to rely directly on the language of 
section 17(e)(2)(A), rather than on the proposed rule, 
in determining whether specific brokerage trans- 
actions comply with the statutory limitations, 
although that appears to be difficult where fluctuating 
commission rates are involved. Until a rule providing 
an alternative manner of determining compliance with 
section 17(e)(2)(A) has been adopted, the Commis- 
sion will not institute enforcement action against 
investment companies which pay brokerage commis- 
sions to affiliated brokers in good faith in a manner 
which Congress expected would satisfy the objectives 
of section 17(e)(2)(A). 


7The term “disinterested director” is commonly used 
as a reference to a director who is not an interested 
person of the investment company, as defined in 
section 2(a)(19) of the Act [15 U.S.C. 80a-2(a)(19)]. 


8in establishing those guidelines, directors of invest- 
ment companies should appreciate fully that section 
17(e) of the Act was. intended, in part, to prohibit 
those situations where an affiliated person would 
operate on behalf of an investment company while 
under a conflict of interest, such as by receiving 
gratuities for effecting particular transactions. See, 
e.g., U.S. v. Deutsch, 451 F.2d 98 (2d Cir. 1971), cert. 
denied, 404 U.S. 1019 (1972) (criminal violation of 
section 17(e)(1) of the Act). Therefore, in determining 
what constitutes reasonable and fair remuneration in 
promulgating guidelines for compliance with pro- 
posed rule 17e-2, directors should evalute carefully 
any circumstances in which an affiliated broker may 
receive remuneration from a source other than the 
investment company. Moreover, to fulfill their duty to 
monitor transactions executed pursuant to their 
guidelines for compliance with such guidelines, the 
directors should provide for the disclosure of the total 
compensation received by any affiliated broker from 
all sources in such transactions. 





This standard would allow an affiliated broker to 
receive no more than the remuneration which would 
be expected to be received by an unaffiliated broker in 
a commensurate arm’s-length transaction. 


Because of the difficulties inherent in monitoring 
continuously the reasonableness and fairness of such 
unfixed commission rates, the Commission believes 
that the first line of responsibility for determining 
compliance with proposed rule 17e-2 must be with 
each investment company’s directors. Therefore, pro- 
posed rule 17e-2 would require that, at least quarterly, 
the investment company’s directors, including a 
majority of its disinterested directors, determine 
whether the transactions effected pursuant to rule 
17e-2 have satisfied the procedures established in the 
guidelines.'Y These requirements are analogous to 





it should be noted that, in addition to satisfying the 
standards of the proposed rule, any transaction exe- 
cuted by an affiliated broker must satisfy also the 
investment company’s obligation to obtain best price 
and execution in each securities transaction. How- 
ever, the Commission recently has noted that “[a]n 
obligation to get the cheapest execution regardless of 
qualitative considerations has been rejected by the 
Commission and the Congress.” Securities Act 
Release No. 6019 (Jan. 30, 1979), 44 FR 7864 (1979), 
regarding the disclosure of brokerage placement 
practices by certain registered investment companies 
and certain other issuers. In this regard, although an 
investment company under appropriate circumstances 
may pay-up for research, in the event that “brokerage 
commissions paid to an affiliate . . . reflect more than 
normal charges for execution alone, the investment 
manager would be under a heavy burden to show that 
such payments were appropriate.” Id. Moreover, the 
proposed rule would not affect, in any manner, any 
interpretations, rules or other promulgations con- 
cerning the prohibitions of section 11(a) of the 
Securities Exchange Act of 1934 [15 U.S.C. 78k(a)], 
prohibiting a member of a national securities 
exchange from effecting transactions on such 
exchange for its own account or the account of an 
associated person of the member or any account as to 
which the member or one of its associated persons 
exercises investment discretion. 


10in the event that the remuneration was not reason- 
able and fair, that the directors are unable to make the 
determination required by subparagraph (b)(3) of the 
proposed rule, or that such determination was based 
on materially erroneous or incomplete information, 
the investment company and its affiliated broker 
would be required to establish compliance directly 
with the statutory language of section 17(e)(2)(A) for 


conditions proposed to be incorporated into rule 10f-3 
[17 CFR § 270.10f-3], which exempts the acquisition 
of securities from certain underwriting syndicates 
which would otherwise be prohibited under section 
10(f) of the Act [15 U.S.C. 80a-10(f)].11 Furthermore, 
they are consistent with the Investment Company Act 
Study Group’s recommendation that enhanced 
responsibility for management decisions and legal 
compliance generally should be retained by invest- 
ment companies’ directors. 


As in the proposed amendments to rule 10f-3, a copy 
of the director's guidelines and records pertaining to 
each such transaction effected in reliance on 
proposed rule 17e-2 must be maintained by the invest- 
ment company, pursuant to section 31(a) of the Act 
[15 U.S.C. 80a-30(a)], so that the Commission may 
monitor experience with proposed rule 17e-2 through 
its inspection program.1 However, unlike the pro- 
posed amendments to rule 10f-3, rule 17e-2 would not 
require that all transactions effected thereunder be 
indicated in the investment company’s quarterly 
report.13 Information concerning aggregate brokerage 
commissions paid by an investment company to any 
affiliated person or any affiliated person of such 
person presently must be disclosed in that investment 
company’s prospectuses and in certain proxy state- 
ments pertaining to the election of certain directors. 14 





the affiliated broker to retain lawfully the brokerage 
commission it had received. See supra, n.5. 


11investment Company Act Release No. 10592 (Feb. 
13, 1979), 44 FR 10580 (1979). Section 10(f) of the Act 
generally prohibits an investment company’s acquir- 
ing securities during an underwriting if any member of 
the underwriting syndicate is an officer, director, 
member of an advisory board, investment adviser, or 
employee of such investment company or if the 
syndicate member is an affiliated person of any such 
person. 


12tThese records, of course, would be subject to the 
Commission’s examination under section 31(b) of the 
Act [15 U.S.C. 80a-30(b)]. 


13Form N-1Q [17 CFR § 274.106]. 


14item 7(a) of Form N-1, for open-end management 
investment companies [17 CFR § 239.15 and 
§ 274.11]; Item 9(a) of Form N-2, for closed-end 
management investment companies [17 CFR § 239.14 
and § 274.11a-1]; and subparagraph (a)(7) of Rule 
20a-2 under the Act [17 CFR § 270.20a-2]. See, Securi- 
ties Act Release No. 6019 (Jan. 30, 1979), 44 FR 7864 
(1979). 
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TEXT OF PROPOSED RULE 


It is proposed to amend Part 270 of Chapter II of Title 
17 of the Code of Federal Regulations by adding 
§270.17e-219 as follows: 


§ 270.17e-2 Brokerage transactions on a securities 
exchange. 


For purposes of section 17(e)(2)(A) of the Act [15 
U.S.C. 80a-17(e)(2)(A)], a commission, fee, or other 
remuneration shall be deemed as not exceeding the 
usual and customary broker’s commission, if: 


(a) the commission, fee, or other remuneration 
received or to be received is reasonable and fair com- 
pared to the commission, fee or other remuneration 
received by other brokers in connection with 
comparable transactions involving similar securities 
being purchased or sold on a securities exchange 
during a comparable period of time; 


(b) the board of directors, including a majority of the 
directors of the investment company who are not 
interested persons thereof, (1) have adopted pro- 
cedures which are reasonably designed to provide that 
such commission, fee, or other remuneration is con- 
sistent with the standard described in paragraph (a) of 
this section, (2) review no less frequently than 
annually such procedures for their continuing 
appropriateness, and (3) determine no less frequently 
than quarterly that all transactions effected pursuant 
to this rule during the preceding quarter were effected 
in compliance with such procedures and were con- 
sistent with the purposes of this section; and 


(c) the investment company (1) shall maintain and 
preserve permanently in an easily accessible place a 
written copy of the procedures (and any modification 
thereto) described in paragraph (b)(1) of this section, 
and (2) shall maintain and preserve for a period not 
less than six years from the end of the fiscal year in 
which any transactions occurred, the first two years in 
an easily accessible place, a written record of each 
such transaction setting forth the amount and source 
of the commission, fee or other remuneration received 
or to be received, the identity of the person acting as 
broker, the terms of the transaction, and the 
information or materials upon which the findings 





15The Commission has proposed today the rescission 
of existing rule 17e-1 [17 CFR § 270.17e-1] under the 
Act. Investment Company Act Release No. 10606 
(Feb. 27, 1979), 44 FR (1979). The Commission pro- 
poses that, should that rule be rescinded, rule 17e-2 
would be redesignated as a new rule 17e-1 [17 CFR 
§ 270.17e-1]. 
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described in paragraph (b)(3) of this section were 
made. 


STATUTORY BASIS: Rule 17e-2 is proposed pur- 
suant to the provisions of section 6(c) [15 U.S.C. 
80a-6(c)], section 31(a) [15 U.S.C. 80a-30(a)] and 
section 38(a) [15 U.S.C. 37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10606/February 27, 1979 


REMUNERATION PERMITTED AFFILIATED PERSONS 
OF REGISTERED INVESTMENT COMPANIES ACTING 
AS BROKERS IN OVER-THE-COUNTER TRANS- 
ACTIONS 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule rescission. 

SUMMARY: The Investment Company Act of 1940, 
in part, prohibits an affiliated person of a registered 
investment company who is acting as broker in a 
securities transaction involving that company from 
receiving a commission, fee or other remuneration 
exceeding 1% of the purchase or sale price if the pur- 
chase or sale is effected otherwise than on a 
securities exchange or in connection with a secondary 
distribution of such securities. In 1942, the Commis- 
sion, by rule, authorized remuneration exceeding 1% 
in over-the-counter transactions if such remuneration 
generally equals the fixed minimum brokerage 
commissions prescribed by specified securities 
exchanges. For almost four years, such exchanges 
have been prohibited by the Commission from fixing 
minimum brokerage commission rates. Consequently, 
the rule no longer appears to be based on an approp- 
riate standard for exemptive relief. Accordingly, the 
Commission believes that the rule is obsolete and 
proposed its rescission. 


DATE: Comments must be received by April 13, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7-774.) 
All comments received will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 





FOR FURTHER INFORMATION CONTACT: 


Mark B. Goldfus, Special Counsel 
Investment Company Act Study Group 

or 
William Randolph Thompson, Esq. 
Office of Investment Company Regulation 
Division of Investment Management 
Securities and Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549 
(202) 755-1579. 


SUPPLEMENTARY INFORMATION: Section 17(e)(1) 
of the Investment Company Act of 1940 (‘‘Act”) [15 
U.S.C. 80a-17(e)(1)] prohibits an affiliated person of 
an investment company or any affiliated person of 
such person acting as agent from accepting any 
compensation from any source (other than a regular 
salary or wages from an investment company) for the 
purchase or sale of any property to or for such com- 
pany or any controlled company thereof, except in the 
course of such person’s business as an underwriter or 
broker.! Section 17(e)(2)(C) of the Act [15 U.S.C. 
80a-17(e)(2)(C)] prohibits such an affiliated person— 


acting as broker, in connection with the 
sale of securities to or by such registered 
company or any controlled company there- 
of, to receive from any source a commis- 
sion, fee or other remuneration for effect- 
ing such transaction which exceeds... 1 
percentum of the purchase or sale price of 
such securities if the sale is effected 
[otherwise than on a securities exchange or 
in connection with a secondary distribution 
of such securities] unless the Commission 
shall, by rules and regulations or order in 
the public interest and consistent with the 
protection of investors, permit a larger 
commission. 


In 1942, the Commission promulgated rule 17e-1 [17 
CFR § 270.17e-1] under the Act generally “to permit 
affiliated brokers in effecting over-the-counter trans- 
actions in securities to receive remuneration equal to 
the minimum commissions prescribed by national 
securities exchanges with respect to similar trans- 
actions effected on such exchanges.”* However, 
since 1975, rule 19b-3 [17 CFR § 240.19b-3] under the 





1The term “affiliated person” is defined in section 
2(a)(3) of the Act [15 U.S.C. 80a-2(a)(3)]. 


2investment Company Act Release No. 378 (July 8, 
1942), 7 FR 5209 (1942). 


Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.] has prohibited national securities exchanges 
from prescribing such minimum brokerage commis- 
sions. 


The Commission notes that for approximately four 
years rule 17e-1 appears not to have been based upon 
an appropriate standard for the permissible remunera- 
tion which may be received by an affiliated broker in 
effecting over-the-counter transactions.4 Moreover, 
the payment of such remuneration may raise serious 
questions regarding whether, by interpositioning the 
affiliated broker between an investment company and 
a market maker, an investment company’s directors 
and its investment adviser have fulfilled their obli- 
gation to secure the best price and execution respect- 
ing that transaction for that company. 





3Securities Exchange Act Release No. 11203 (Jan. 23, 
1975), 40 FR 7403 (1975). That rule became effective 
May 1, 1975, except as to floor brokerage 
commissions for which it became effective on May 1, 
1976. 


4The Commission has proposed today adopting rule 
17e-2 [17 CFR § 270.17e-2] under the Act which, pro- 
vided that certain conditions are satisfied, would 
deem certain remuneration received by affiliated 
brokers as not exceeding the statutory limitation 
described by section 17(e)(2)(A) of the Act [15 U.S.C. 
80a-17(e)(2)(A)], which speaks in terms of “usual and 
customary broker’s commission” and thus alludes to 
fixed minimum brokerage commission rates. Invest- 
ment Company Act Release No. 10605 (Feb. 27, 1979), 
44 FR- (1979). Absent such a rulemaking, it may 
be no longer practicable generally for affiliated 
brokers to effect transactions for investment 
companies on securities exchanges because they may 
be unable to comply with that obsolete statutory 
standard. In contrast, rule 17e-1 does not affect, nor 
would the proposed rescission affect, the existing 
statutory ceiling of 1% of the purchase or sale price 
for over-the-counter transactions. Thus, an affiliated 
broker may continue in over-the-counter transactions 
on behalf of the investment company to receive 
remuneration within the relevant statutory limitation, 
which is unrelated to fixed brokerage commission 
rates, provided that such remuneration is consistent 
with investment company directors’ and investment 
advisers’ obligations to shareholders. Infra, n.6. 


5“Persons engaged in the securities business cannot 
be unaware of their obligation to serve the best 
interest of customers and that interpositioning is 


bound to result in increased prices or costs.” 
Delaware Management Company, Inc., 43 SEC 392, 
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Accordingly, the Commission believes that rule 
17e-1 is obsolete and proposes its rescission. How- 
ever, it specifically requests comment concerning the 
circumstances under which it would be appropriate for 
a rulemaking under the applicable statutory standards 
to permit an affiliated broker to receive a brokerage 
commission greater than 1% of the purchase or sale 
price in such transactions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10607/February 27, 1979 


In the Matter of 
PENNSYLVANIA TAX-FREE INCOME TRUST 
and 


BUTCHER & SINGER, INC. 

c/o John C. Merritt 

1500 Walnut Street 

Philadelphia, Pennsylvania 19102 


(812-4415) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


On January 26, 1979, a notice was issued (Investment 
Company Act Release No. 10567) of an application 
filed on January 3, 1979, and an amendment thereto 
on January 25, 1979, by Pennsylvania Tax-Free 
Income Trust (‘Trust’), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), and 





Continued from preceding page 


400 (1967) (footnote omitted). Accord Financial Pro- 
grams, Inc., Securities Exchange Act Release No. 
11312 (March 24, 1975), 6 SEC Docket 503. In this 
regard, section 17(e)(2)(C) also does not allow an 
affiliated broker to retain remuneration for an 
unneeded service. Steadman Security Corporation, 
Securities Exchange Act Release No. 13695 (June 29, 
1977), 12 SEC Docket 1041, 1056. 
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Butcher & Singer, Inc. (‘‘Butcher’”’) (hereinafter 
collectively referred to as “Applicants”), pursuant to 
Section 6(c) of the Act, for an order of the 
Commission exempting the Applicants from the pro- 
visions of Section 22(d) of the Act to the extent 
necessary to permit the proposed sale of Trust shares 
at net asset value without a sales charge to partici- 
pants in a reinvestment program for unitholders in 
Investors’ Municipal Pennsylvania Unit Trust, a unit 
investment trust registered under the Act sponsored 
by Butcher, who are also shareholders of the Trust. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act, to the extent requested, 
bv, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10608/February 27, 1879 


In the Matter of 


MEDITERRANEAN FUND, INC. 
One Winthrop Square 
Boston, Massachusetts 02110 


(811-1531) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVEST- 
MENT COMPANY. 


On January 26, 1979, a notice was issued (Investment 
Company Act Release No. 10568) stating that GPM 





Fund, Inc., an open-end, diversified, management 
investment company registered under the Investment 
Cempany Act of 1940 (“Act”), filed an application on 
December 26, 1978, pursuant to Section 8(f) of the Act 
for an order of the Commission declaring that 
Mediterranean Fund, Inc. (“Mediterranean”), also 
registered under the Act as an open-end, diversified, 
management investment company, has ceased to be 
an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Mediterranean has ceased to be an investment com- 
pany. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Mediterranean Fund, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10609/February 27, 1979 


In the Matter of 

AMERICAN LEADERS FUND, INC. 

EMPIRE FUND, INC. 

and 

FOURTH EMPIRE FUND, INC. 

421 Seventh Avenue 

Pittsburgh, PA 15219 

(812-4332) 

ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT. 


American Leaders Fund, Inc. (“American Leaders”), 
Empire Fund, Inc. (“Empire”), and Fourth Empire 


Fund, Inc. (“Fourth Empire”) (hereinafter American 
Leaders, Empire, and Fourth Empire are collectively 
referred to as “Applicants’”), registered under the 
Investment Company Act of 1940 (the “Act”) as open- 
end, diversified, management investment companies, 
filed an application on July 7, 1978, and an amend- 
ment thereto on December 4, 1978, requesting an 
order pursuant to Section 17(b) of the Act exempting 
the proposed statutory merger of Empire and Fourth 
Empire into American Leaders from the provisions of 
Section 17(a) of the Act. 


On February 9, 1979, a notice was issued (Investment 
Company Act Release No. 10588) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the terms of the proposed merger, including the 
consideration to be paid and received, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed merger 
is consistent with the policies of Applicants and with 
the general purposes of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed statutory merger of Empire and 
Fourth Empire into American Leaders be, and hereby 
is, exempted from the provisions of Section 17(a) of 
the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10610/February 27, 1979 


in the Matter of 

INVESTORS’ MUNICIPAL PENNSYLVANIA UNIT 
TRUST FIRST SERIES (AND SUBSEQUENT 
SERIES) 


and 
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BUTCHER & SINGER INC. 
1500 Walnut Street 
Philadelphia, Pennsylvania 19102 


ELKINS, STROUD, SUPLEE & COMPANY 
1700 Market Street 
Philadelphia, Pennsylvania 19102 


LOEB, RHOADES, HORNBLOWER & COMPANY 
30 South 17th Street 
Philadelphia, Pennsylvania 19103 


(812-4416) 


ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMPTION 
FROM THE PROVISIONS OF SECTION 14(a) OF THE 
ACT AND FROM RULES 19b-1 AND 22c-1 UNDER 
THE ACT. 


Investors’ Municipal Pennsylvania Unit Trust First 
Series (and Subsequent Series) (“Fund”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (“Act”) and its sponsors, 
Butcher & Singer Inc., Elkins, Stroud, Suplee & Co. 
and Loeb, Rhoades, Hornblower & Co. (the 
“Sponsors’”) (hereinafter the Sponsors and the Fund 
are collectively referred to as ‘“Applicants”), filed an 
application on January 3, 1979, and an amendment 
thereto on January 31, 1979, pursuant to Section 6(c) 
of the Act for an order of the Commission exempting 
the Applicants from the provisions of Section 14(a) of 
the Act and exempting the frequency of the capital 
gains distributions of the Fund and the secondary 
market operations of the Sponsors from the pro- 
visions of Rule 19b-1 and Rule 22c-1, respectively, 
under the Act. 


On February 1, 1979, a notice (Investment Company 
Act Release No. 10572) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 


intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 14(a) of the Act and Rules 19b-1 and 22c-1 
thereunder, to the extent requested, be, and hereby is, 
granted, effective forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10611/February 28, 1979 


In the Matter of 


NUVEEN MUNICIPAL BOND FUND, INC. 
230 West Monroe Street 
Chicago, Illinois 60606 


(812-4046) 


ORDER AMENDING A PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) OF 
THE ACT. 


On January 30, 1979, a notice was issued (investment 
Company Act Release No. 10570) of an application 
filed on December 28, 1978, by Nuveen Municipal 
Bond Fund, Inc. (“Fund”) an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (‘‘Act’’) 
requesting an order of the Commission amending an 
earlier order of the Commission dated December 17, 
1976 (Investment Company Act Release No. 9578). 
This earlier order, pursuant to Section 6(c) of the Act, 
exempted from the provisions of Section 22(d) of the 
Act the offer and sale of Fund shares at net asset 
value, without a sales charge, under a dividend 
reinvestment program for the certificate-holders of 
Nuveen Tax-Exempt Bond Fund and Nuveen Tax- 
Exempt Bond Fund-Medium Term, two unit invest- 
ment trusts sponsored by John Nuveen & Co. Incor- 
porated, the principal underwriter of the Fund. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 





IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for amendment of the Commis- 
sion’s order dated December 17, 1976, contained in 
Investment Company Act Release No. 9578, to the 
extent requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10612/February 28, 1979 


In the Matter of 


INSTITUTIONAL LIQUID ASSETS 
8700 Sears Tower 
Chicago, Illinois 60606 


(812-4208) 


ORDER PURSUANT TO SECTIONS 6(c), AND 40(a) 
OF THE ACT (1) RESCINDING PRIOR ORDER OF THE 
COMMISSION; (2) REINSTATING APPLICATION FOR 
EXEMPTIONS TO ENABLE THE USE OF AMORTIZED 
COST VALUATION; (3) REINSTATING PRIOR 
TEMPORARY ORDER OF EXEMPTION; AND (4) 
REINSTATING ORDER FOR HEARING. 


Institutional Liquid Assets (“ILA”), ! a “money market 
fund” registered under the Investment Company Act 
of 1940 (‘‘Act’’) as an open-end, diversified, 
management investment company, filed an appli- 
cation on January 5, 1979, and amendments thereto 
on January 12, 1979, and February 27, 1979, for an 
order of the Commission, pursuant to Sections 6(c) 





TILA, a Massachusetts business trust, succeeded to 
the business of its predecessor, Institutional Liquid 
Assets, Inc., a Maryland corporation, on December 
31, 1978. Where appropriate, references herein to ILA 
shall be deemed to refer to such predecessor. On 
February 27, 1979, ILA filed an amendment to its 
application which states that the order it requests is 
to be applicable only to the two existing portfolios of 
ILA: the Prime Obligations Portfolio and the Govern- 
ment Portfolio. Accordingly, this Order shall apply 
only to such ILA portfolios. 


and 38(a) of the Act: (1) rescinding, as to ILA, the 
Commission’s order of October 26, 1978 (Investment 
Company Act Release No. 10451), which order (a) per- 
mitted ILA and its principal underwriter to calculate 
ILA’s per share price to the nearest one cent on a 
$1.00 share value, and (b) cancelled the hearing pre- 
viously ordered with respect to ILA’s application for 
exemptions to enable it to utilize amortized cost valu- 
ation; (2) reinstating ILA’s application to enable the 
use of amortized cost valuation; (3) reinstating, as to 
ILA, the Commission’s order of November 28, 1977 
(Investment Company Act Release No. 10027), which 
order granted, on a temporary basis, ILA’s application 
for exemptions to enable the use of amortized cost 
valuation; and (4) reinstating, as to ILA, the Commis- 
sion’s order of April 12, 1978 (Investment Company 
Act Release No. 10201), which set down for consoli- 
dated hearing, ILA’s application for exemptions to 
enable the use of amortized cost valuation. 


On February 6, 1979, a notice was issued (Investment 
Company Act Release No. 10579) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested order is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. It is further found 
that the granting of such order is appropriate to the 
exercise of the powers conferred upon the Commis- 
sion by the Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 38(a) 
of the Act, that the Commission’s order of October 26, 
1978 (Investment Company Act Release No. 10451), 
which order (a) permitted ILA and its principal under- 
writer to calculate ILA’s per share price to the nearest 
one cent on a $1.00 share value, and (b) cancelled the 
hearing previously ordered with respect to ILA’s appli- 
cation for exemptions to enable it to utilize amortized 
cost valuation, is hereby rescinded, as to ILA, effec- 
tive forthwith. 


IT iS FURTHER ORDERED, pursuant to Section 38(a) 
of the Act, that ILA’s application to enable the use of 
amortized cost valuation, as amended by ILA on 
November 3, 1977, and November 9, 1977, is hereby 
reinstated, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Sections 6(c) 
and 38(a) of the Act, that the Commission’s order of 
November 28, 1977 (Investment Company Act Release 
No. 10027), which order granted, on a temporary 
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basis, ILA’s application for exemptions to enable the 
use of amortized cost valuation, is hereby reinstated, 
as to ILA, effective forthwith. 


IT IS FURTHER ORDERED, (1) pursuant to Section 
38(a) of the Act, that the Commission’s order of April 
12, 1978 (Investment Company Act Release No. 
10201), which set down for a consolidated hearing 
ILA’s application for exemptions to enable the use of 
amortized cost valuation, is hereby reinstated, as to 
ILA, effective forthwith, and (2) pursuant to Section 
40(a) of the Act, that a hearing be held on the re- 
instated application under the applicable provisions of 
the Act and the rules of the Commission thereunder. 


it also appears to the Commission that the application 
of ILA and the applications under consideration in the 
hearing In the Matter of InterCapital Liquid Asset 
Fund, Inc., et al. (Administrative Proceeding File No. 
3-5431) involve common questions of law and fact. 
Accordingly, 


IT 1S FURTHER ORDERED, pursuant to Rule 10 of the 
Commission’s Rules of Practice (17 CFR § 201.10), 
that the hearing on ILA’s application be joined for 
hearing of all matters in issue with the hearing on 
InterCapital Liquid Asset Fund, Inc., et al., and that 
such proceedings be, and hereby are, consolidated. 


Any person other than ILA desiring to be heard or 
otherwise wishing to participate in this proceeding is 
requested to file an application pursuant to Rule 9(c) 
of the Commission’s Rules of Practice (17 CFR 
§ 201.9(c)), setting forth the nature and extent of his 
interest in the proceeding and any issues of law or 
fact which he desires to controvert or any additional 
issues which he deems raised by ILA’s application or 
by this Order. A copy of such request shall be served 
personally or by mail upon ILA at the address noted 
above, and proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. Persons 
filing an application to participate or to be heard will 
receive notice of the date and place of hearing and any 
adjournments thereof, as well as notice of other 
actions of the Commission involving the subject 
matter of the proceeding. 


The Division of Investment Management (“Division”) 
has advised the Commission that, based upon exami- 
nation of ILA’s application, the following matters are 
presented for consideration, without prejudice to the 
Division’s specifying additional matters and questions 
upon further examination: 


(1) To what extent, if any, dilution of 
money market fund shareholders’ interests 
may occur by reason of use of amortized 
cost valuation; and 
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(2) Under what circumstances and con- 
ditions, if any, are the exemptions 
requested by ILA appropriate in the public 
interest and consistent with the protection 
of investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 


IT 1S FURTHER ORDERED that at the aforesaid 
hearing attention also be given to the foregoing 
matters. 


IT IS FURTHER ORDERED that the Secretary of the 
Commission shall give notice of the aforesaid hearing 
by mailing a copy of this Order by certified mail to 
ILA; that notice to all other persons be given by publi- 
cation of this Order in the “SEC Docket”; and that an 
announcement of the aforesaid hearing shall be 
included in the “SEC News Digest.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10613/March 1, 1979 


In the Matter of 


ACACIA NATIONAL VARIABLE ANNUITY ACCOUNT A 


51 Louisiana Avenue, 'v.W 
Washington, D.C. 20001 


(811-2610) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On February 2, 1979, a notice was issued (Investment 
Company Act Release No. 10573) stating that Acacia 
National Variable Annuity Account A (the “Appli- 
cant”), a unit investment trust registered under the 
Investment Company Act of 1940 (the “Act”), had filed 
an application on November 20, 1978, pursuant to 
Section 8(f) of the Act, for an order of the 
Commission declaring that it has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 





a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Acacia National Variable 
Annuity Account A under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10614/March 1, 1979 


In the Matter of 
ACACIA FUND CORPORATION 


51 Louisiana Avenue, N.W. 
Washington, D.C. 20001 


(811-2609) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On February 2, 1979, a notice was issued (Investment 
Company Act Release No. 10574) stating that Acacia 
Fund Corporation (the “Applicant”), an open-end, 
diversified, management investment company regis- 
tered under the Investment Company Act of 1940 (the 
“Act”), had filed an application on November 20, 1978, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that it has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Acacia Fund Corporation under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10615/March 1, 1979 


In the Matter of 


ANCHOR SPECTRUM FUND, INC. 
333 South Hope Street 
Los Angeles, California 90071 


(811-2398) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY GIVEN that Anchor Spectrum 
Fund, Inc. (“Applicant”), registered under the Invest- 
ment Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, filed an 
application on January 22, 1979, pursuant to Section 
8(f) of the Act and Rule 8f-1 thereunder, for an order 
of the Commission declaring that Applicant has 
ceased to be an investment company as defined in the 
Act. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of 
the representations contained therein, which are 
summarized below. 


Applicant, a corporation organized under the laws of 
the State of Maryland, registered under the Act on 
August 20, 1973, and concurrently filed a registration 
statement on Form S-5 under the Securities Act of 
1933 covering 2,500,000 shares of its capital stock, 
$1.00 par value, in connection with a proposed public 
offering of its shares. This registration statement was 
declared effective on January 2, 1974, and Applicant 
commenced an initial public offering immediately 
thereafter. 


Applicant further states that on July 25, 1978, its 
shareholders approved an Agreement and Plan of 
Merger (“Merger Agreement”) between Applicant and 
the Growth Fund of America, Inc. (“Growth Fund”). 
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The Merger Agreement had been adopted by Appli- 
cant’s Board of Directors on May 24, 1978. On August 
31, 1978, the Merger Agreement became effective 
when Applicant and Growth Fund filed the Merger 
Agreement with the State of Maryland. 


Upon effectiveness of the Merger Agreement, Growth 
Fund acquired all of Applicant’s securities and other 
assets in exchange for an equivalent value of shares 
of Growth Fund. Applicant represents that no broker- 
age commission was paid on the transfer of its assets 
to Growth Fund. Applicant further states that 
immediately prior to the transfer of its assets to 
Growth Fund, there were 5,212,103 shares of its 
capital stock outstanding, having an aggregate net 
asset value of $23,902,555. Applicant represents that 
it is not now engaged, nor does it propose to engage, 
in any business activity other than that necessary to 
wind-up its affairs. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order, and that, upon the taking effect of such order, 
the registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 668/February 26, 1979 


Admin. Proc. File No. 3-5560 
In the Matter of 

ECONOMIC PLANS, INC. 
1422 Euclid Avenue 
Cleveland, Ohio 44115 

(801 -12672) 

NORMAN L. ZIMMERMAN 
25801 Lake Shore Boulevard 
Euclid, Ohio 44132 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings! under the Investment Advisers 
Act of 1940 (“Advisers Act’), Economic Plans, Inc. 
(“Registrant”) a registered investment adviser, and 
Norman L. Zimmerman (“Zimmerman”), president, 
director and sole shareholder of Registrant, without 
admitting or denying the allegations in the 
Commission’s Order for Proceedings, have submitted 
an offer of settlement which the Commission has 
determined to accept. 


On the basis of the Order for Proceedings and the 
offer of settlement, it is found that Registrant wilfully 
violated and Zimmerman wilfully aided and abetted 
violations of Sections 204, 205(1), 206(1), 206(2) and 
206(4) of the Advisers Act and Rules 204-2(a)(2), 
204-2(a)(3), 204-2(a)(7), 204-2(a)(12), 204-2(c)(2), 
204-2(e)(1), 206(4)-1(a)(1), and 206(4)-1(a)(5), promul- 
gated thereunder, as alleged in the Order for Pro- 
ceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of settle- 
ment. 





lin the Matter of Economic Plans, Inc., et al., 
Administrative Proceeding File No. 3-5560, instituted 
on October 10, 1978. 





Accordingly, IT IS ORDERED that: 


(1) Registrant and Zimmerman be, and 
hereby are censured. 


(2) Registrant and Zimmerman are pro- 
hibited from soliciting or acquiring any 
advisory clients for a period of 90 days 
effective at the opening of business on the 
second Monday following the week in 
which this Order is entered; provided, how- 
ever, that Registrant may renew existing 
advisory contracts. 


(3) Registrant and Zimmerman comply 
with their undertaking to send a corrective 
letter as set forth in their offer of settle- 
ment to ali advisory clients in connection 
with Registrant’s advertising. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








ACCOUNTING SERIES ACT 





ACCOUNTING SERIES 
Release No. 261/February 23, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6028/February 23, 1979 





ACCOUNTING SERIES 
Release No. 262/February 26, 1979 


In the Matter of 
PHILLIP STEVEN LIEBERMAN 
4180 Rys Terrace 


Fairlawn, New Jersey 


ORDER INSTITUTING AND SETTLING RULE 2(e) 
PROCEEDING 


The Commission’s staff has alleged that during the 
period March, 1971 through March, 1975, Philip 


Steven Lieberman (“Lieberman”), a certified public 
accountant, failed to conduct audits of Sanders 
Career Schools, Inc. (“Sanders”) in accordance with 
generally accepted auditing standards. For the first 
three years of this period, a partner of the accounting 
firm which issued the opinion for Sanders was 
assigned to the audit engagement.! The financial 
statements of Sanders for the five year period were 
false and misleading and were not prepared in accord- 
ance with generally accepted accounting principles. In 
particular, the financial statements: 


1. Materially overstated income and total 
assets; 


2. Did not provide adequate allowances 
for uncollectible accounts receivable and 
included accounts receivable which were 
known to be uncollectible and, therefore, 
should have been written off; and 


3. Contained a false footnote concerning 
Sanders’ purported accounting policy with 
regard to revenue recognition. 


It is also alleged that Lieberman issued an unqualified 
opinion on Sanders’ 1976 financial statements, 
although the financial statements were prepared on a 
cash basis. Additionally, the financial statements 
failed to disclose that Sanders’ change in 1976 from 
the accrual to the cash basis method of accounting 
concealed the existence and true nature of the 1971 
through 1975 financial statement deficiencies pre- 
viously discussed. 


Based upon the above allegations and upon the fact 
that Lieberman consented to the entry on May 19, 
1978 of a judgment of permanent injunction in SEC v. 
Sanders Career Schools, Inc., et al., 78 Civ. 1900, the 
Commission has authorized an administrative pro- 
ceeding pursuant to Rule 2(e) of its Rules of Practice 
to determine whether Lieberman should be denied the 
privilege of appearing or practicing before it as an 
accountant. Lieberman, without admitting or denying 
the staff's allegations, has offered to voluntarily 
resign in settlement of this administrative action. 
Lieberman’s offer was also made with the under- 
standing that after twenty-four months, he may apply 
for reinstatement of his right to appear and practice 
before the Commission, although there is no 
assurance that the Commission will act favorably with 
respect to such application. 





1The partner, Marvin F. Rosenbaum, was permanently 
suspended from appearing or practicing before the 
Commission in connection with an unrelated matter. 
See Accounting Series Release No. 214. 
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Accordingly, IT IS ORDERED THAT: 


1. Proceedings pursuant to Rule 2(e) of 
the Commission’s Rules of Practice be, 
and they hereby are, instituted against 
Philip Steven Lieberman; 


2. The resignation of Philip Steven Lieber- 
man from appearing or practicing before 
the Commission as an accountant be, and 
hereby is, accepted in settlement of the 
Rule 2(e) proceeding; 


3. After twenty-four months from the date 
of this order, Lieberman may apply for per- 
mission to resume appearance and practice 
before the Commission as an accountant 
upon the terms and conditions contained in 
his letter of resignation. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8675/February 26, 1979 


U.S. v. ROBERT H. MORTIMER (E.D. Pa. Criminal 
Action No. 79-37) 


U.S. v. FRED FLEISCHMAN, et a/. (E.D. Pa. Criminal 
Action No. 79-36) 


U.S. v. FRED FLEISCHMAN (E.D. Pa. Criminal Action 
No. 79-34) 


U.S. v. ROBERT ABRAMSON (E.D. Pa. Criminal 
Action No. 79-35) 


Paul F. Leonard, Administrator, Thomas H. Monahan, 
Assistant Administrator (Philadelphia) of the Wash- 
ington Regional Office of the Securities and Exchange 
Commission and Peter F. Vaira, United States 
Attorney for the Eastern District of Pennsylvania, 
announced that on February 2, 1979, a federal grand 
jury sitting in Philadelphia, Pennsylvania, returned 
three indictments charging violations of the mail fraud 
and conspiracy statutes. Additionally, the United 
States Attorney filed a criminal information charging 
violations of the mail fraud and conspiracy statutes. 
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A fifteen count indictment charged Robert H. 
Mortimer of Gladwyne, Pennsylvania, with violating 
the mail fraud statute for devising a scheme to obtain 
money by false pretenses by making false statements 
to prospective purchasers in oil and gas drilling pro- 
grams offered by his firm, Equity Service Corporation 
(“ESC”). The indictment alleges that Mortimer, who 
raised approximately $4 million through the sale of oil 
and gas programs between 1972 and 1973, mis- 
appropriated substantial sums of investors’ monies to 
his personal use. 


A twelve count indictment charged Mortimer, Fred 
Fleischman, of Whitestone, New York, Robert 
Abramson, of South Natick, Massachusetts, William 
Speier of Erdenheim, Pennsylvania, James P. Spillers 
of Lafayette, Louisiana, with violating the conspiracy 
and mail fraud statutes in that between August 1973 
and March 1975, they concealed from _ investors, 
regulatory bodies and law enforcement agencies, that 
Mortimer had obtained investors’ money under false 
pretenses in order that these defendants could 
continue to sell interests in oil and gas drilling pro- 
grams. Fleischman and Abramson were the president 
and vice president, respectively of Leverage 
Resources Corporation, a New York firm which 
marketed ESC’s oil and gas programs. Speier is a 
certified public accountant from Bala Cynwyd, 
Pennsylvania. Spillers is the president of Pacific 
Atlantic Oil Company, a company located in 
Lafayette, Louisiana, which drilled many of ESC’s oil 
and gas wells. 


A one count indictment charged Fleischman with vio- 
lating the mail fraud statute for devising a scheme to 
defraud by obtaining money from investors in the ESC 
oil and gas drilling programs by making false and 
fraudulent representations of material facts to 
investors with a reckless disregard for the truth or 
falsity of such representations which he would have 
known to be false if he had performed his duty of due 
diligence. Abramson was charged in an information 
with one count of mail fraud and a conspiracy to 
commit mail fraud on the same basis as Fleischman. 


On February 9, 1979, Fleischman plead guilty to one 
count of conspiracy and two counts of mail fraud. At 
the same time, Abramson plead guilty to one count of 
conspiracy and one count of mail fraud. Sentencing 
has been set for March 23, 1979 before the Honorable 
J. William Ditter, Jr., of the United States District 
Court for the Eastern District of Pennsylvania. 


The investigation, which resulted in these indict- 
ments, the criminal information, and guilty pleas, was 
conducted jointly by the Fraud Section of the U.S. 
Department of Justice’s Criminal Division, Washing- 
ton, D.C., the U.S. Postal Service and the Securities 
and Exchange Commission. 








Litigation Release No. 8676/February 26, 1979 
U.S. v. EDWARD A. COPPAGE, JR. 


William B. Cummings, United States Attorney for the 
Eastern District of Virginia, and Paul F. Leonard, 
Administrator of the Washington Regional Office of 
the Securities and Exchange Commission, announced 
that on February 13, 1979, Edward A. Coppage, Jr. 
(“Coppage”) entered a plea of guilty in the U.S. 
District Court for the Eastern District of Virginia, 
Alexandria Division, before Judge Albert V. Bryan, Jr., 
to a criminal information charging a violation of the 
registration provisions of the Securities Act of 1933 
through use of the mails to sell securities of Research 
Homes, Inc. (“RHI”). 


Coppage, of Annandale, Virginia, was a member of 
the Board of Directors of RHI, a Delaware corporation, 
from its inception in 1970 through September 1974. 
Prior to 1970 Coppage had been President of Growth 
Land Inc., one of three corporations which merged to 
form RHI. In total, Coppage was issued 292,000 
shares of the common stock of RHI which was 
engaged in real estate development and modular 
home construction. The criminal information charged 
Coppage with causing to be delivered, by use of the 
mail, a letter containing a promissory note in payment 
for 10,000 of his shares of the common stock of RHI, 
on or about June 4, 1974. 


Violation of the registration provisions of the 
Securities Act of 1933 carries a penalty of up to five 
years imprisonment and/or a fine of up to $10,000. 
Sentencing will take place on March 16, 1979. 





Litigation Release No. 8677/February 26, 1979 


SEC v. RUSSELL REED, ET AL., 
(S.D.N.Y.) 


78 Civil 5581 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on December 6, 1978, 
the Honorable Henry F. Werker, United States District 
Judge for the Southern District of New York, issued 
final judgments of permanent injunction against 
Russell Reed (also known as Russell Siebach and 
Stephen Whitney) (“Reed”), James S. Doyle (“Doyle”), 
Thomas Francis Ryan (“Ryan”), International Credi- 
logical Corporation (‘International’), Universal Gym 


Equipment Corporation (“Universal”), and Whitney, 
Stonehill & Lawler (“WS&L”). The judgments against 
Doyle and Ryan were entered on December 7, 1978; 
and those against Reed, International, Universal, and 
WS&L were entered on January 23, 1979. 


The Commission’s Complaint, which was filed on 
November 20, 1978, charged that beginning in August 
1978, Reed opened brokerage accounts in the names 
of International, Universal, and WS&L, at Shearson 
Hayden Stone Inc. (“Shearson”), a broker-dealer 
registered with the Commission. Thereafter, Reed 
allegedly placed orders to purchase securities, 
totalling approximately $2,000,000, in the above 
brokerage accounts, without informing Shearson that 
he would pay for the securities by the issuance of 
checks drawn on out-of-state bank accounts, which 
bank accounts had insufficient funds. In addition, as 
part of this scheme, Reed allegedly placed orders to 
sell securities in the brokerage accounts of Inter- 
national, Universal, and WS&L, which securities had 
not been paid for, in order to generate proceeds to pay 
for other securities or meet requests for additional 
collateral (margin calls). 


The complaint further alleged that Doyle and Ryan, 
both of whom were employed at Shearson, partici- 
pated in Reed’s scheme by continuing to permit Reed 
to effect purchases and sales of securities even 
though they knew, or should have known, that (a) the 
checks drawn by Reed had been returned by the banks 
for insufficient funds; and (b) securities were being 
sold in order to generate proceeds to pay for 
securities or to meet margin calls. 


Defendant Universal is not related to Universal Gym 
Equipment, Inc., a subsidiary of Victor United, Inc., 
which itself is a subsidiary of Walter Kidde & Co., Inc. 


Each of the defendants consented to the entry of final 
judgments of permanent injunction without admitting 
or denying the substantive allegations of the 
Commission’s Complaint. 





Litigation Release No. 8678/February 26, 1979 


UNITED STATES v. HAROLD V. GLEASON, ET AL., 
78 Crim. 522 (S.D.N.Y.) 


Robert B. Fiske, Jr., United States Attorney, and 
William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on January 23, 1979 
Harold V. Gleason (“Gleason”), Paul Luftig (“Luftig”), 


SEC DOCKET/1255 





and J. Michael Carter (‘Carter’), former officers and 
directors of Franklin National Bank (“FNB”) and 
Franklin New York Corporation (“FNYC’”), were con- 
victed by a federal jury on all counts of an indictment 
charging them with falsifying the records of FNB (See 
Litigation Release No. 8495). 


Specifically, Gleason, Luftig, and Carter were found 
guilty of a conspiracy to defraud the United States 
Government, its agencies, and Manufacturers Hanover 
Trust Company (“Manufacturers Hanover”), by (1) 
making false entries in the records of FNB and its 
holding company, FNYC; (2) making false statements 
to reflect profits at FNB, at a time when FNB was 
suffering substantial losses; (3) making false state- 
ments to influence Manufacturers Hanover; and (4) 
violating the federal securities laws in connection with 
the purchase and sale of common and preferred 
shares of FNYC. In addition, Gleason, Luftig, and 
Carter were found guilty of making false entries in the 
books of FNB and FNYC to reflect a profit of $79,000 
in the first quarter of 1974 by falsely valuing securities 
in the bond trading account to conceal substantial 
losses and creating fictitious profits of $2,000,000 in 
foreign exchange operations. Defendents were also 
convicted of making false statements to Manu- 
facturers Hanover in order to obtain a $35,000,000 
loan and loan extension and of violating the federal 
securities laws in connection with the purchase and 
sale of common and preferred shares of FNYC. In 
addition, Luftig was convicted of giving false testi- 
mony to the Grand Jury. 


Gleason and Luftig are active litigants in a related civil 
injunctive action entitled SEC v. Harold V. Gleason, et 
al., 74 Civil 4557 (S.D.N.Y.) (DBB), filed on October 
17, 1974. (See Litigation Release No. 6551); Michele 
Sindona, an unindicted co-conspirator in the criminal 
action, also remains an active litigant in the civil 
injunctive action. Sentencing is scheduled for March 
13, 1979. 





Litigation Release No. 8679/February 26, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
SCHENLEY INDUSTRIES, INC. AND _ RAPID- 
AMERICAN CORPORATION 79 Civil 0855 (GO) 
(S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced today that an action was 
filed in the United States District Court for the 
Southern District of New York seeking preliminary and 
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permanent injunctions and other equitable relief 
against Schenley Industries, Inc. (“Schenley”), a 
wholly-owned subsidiary of Rapid-American Corpora- 
tion, and Rapid-American Corporation (‘‘Rapid- 
American”), both of which have their principal offices 
in New York, New York. Schenley is a Delaware 
corporation principally engaged in the production, 
importation and sale of alcoholic beverages. Rapid- 
American is also a Delaware corporation principally 
engaged in the alcoholic beverage industry and other 
industries through wholly-owned subsidiaries. 


The Commission’s complaint alleges that from in or 
about January 1973, in order to promote and induce 
the purchase of Schenley products, Schenley 
expended at least $6 million by granting illegal dis- 
counts, in the form of cash, credit, free merchandise 
or other things of value, to selected purchasers of its 
products. It is further alleged that as a result of these 
acts, Schenley violated state liquor regulations in 
each of the 35 states of the United States which 
govern the price and manner in which alcoholic 
beverages may be sold within their borders, and 
thereby jeopardized its licenses to do business in 
each of these states. 


As a result of its illegal practices and its failure to. 
disclose these practices, the complaint alleges that 
Schenley violated Section 17(a) of the Securities Act 
of 1933, and Sections 10(b) and 13(a) of the Securities 
Exchange Act of 1934 (“Exchange Act”) and Rules 
10b-5, 13a-1, and 13a-11 thereunder; the complaint 
also alleges that Rapid-American violated Section 
13(a) of the Exchange Act and Rules 13a-1 and 13a-11 
thereunder. Specifically, the complaint alleges that 
Schenley caused Rapid-American to: (a) file with the 
Commission, during the years 1973 through 1978, 
annual reports on Form 10-K which were false and 
misleading; and (b) fail to file with the Commission, 
during the same period, current reports on Form 8-K 
within 10 days after the close of each month in which 
Schenley granted illegal discounts. 


Simultaneously with the filing of the Commission’s 
complaint, Schenley and Rapid-American consented, 
without admitting or denying the allegations set forth 
in the complaint, to the entry of final judgments of 
permanent injunctions. As part of its consent, 
Schenley has agreed to, among other things, the 
appointment of a Special Agent to conduct an investi- 
gation of Schenley and its subsidiaries and render a 
report to the Court and to the Commission detailing: 


(a) any and all illegal political contri- 
butions made by Schenley and its 
subsidiaries. 


(b) any and all illegal foreign payments 
made by Schenley and its subsidiaries for 





the purpose of influencing any foreign 
government or official thereof or evading 
the laws of a foreign sovereign; 


(c) any and all illegal kickbacks, rebates, 
discounts, refunds, allowances, or other 
expenditures made by Schenley and its 
subsidiaries to induce the purchase of 
Schenley products, and the approximate 
dollar amount expended to the extent that 
these facts have not been previously dis- 
closed; and 


(d) any and all pending investigations by 
state or federal governmental authorities 
regulating the liquor industry which may 
result in the commencement of legal pro- 
ceedings against Schenley or its sub- 
sidiaries and the possible consequences of 
these proceedings. 


In addition, Rapid-American has agreed to file with 
the Commission a current report on Form 8-K: (a) 
within 30 days after the entry of the final judgments, 
setting forth all facts, known as of that date, 
concerning Schenley’s practice of granting illegal dis- 
counts to induce and promote the purchase of 
Schenley products; and (b) upon the filing of the 
Special Agent’s report, setting forth all material facts 
contained therein. 





Litigation Release No. 8680/February 27, 1979 


S.E.C. v. HOWARD GARFINKLE, ET AL. Civil Action 
No. 75-184 (S.D.N.Y.) 


On February 21, 1979, Judge Charles M. Metzner of 
the United States District Court for the Southern 
District of New York entered a Final Judgment of 
Permanent Injunction as to defendant Bernard 
Tolkow. The entry of the Judgment was consented to 
by defendant Tolkow without admitting or denying the 
allegations of the Commission’s complaint. The com- 
plaint alleged that Tolkow had violated anti-fraud pro- 
visions of the federal securities laws in connection 


with transactions involving the investment of union 
benefit funds. 


The Judgment enjoins Tolkow from violation of anti- 
fraud provisions of the Securities Act of 1933 and the 
Securities and Exchange Act of 1934. Tolkow is also 
enjoined for a period of five years from the entry of 
the Judgment from acting as a trustee, investment 
advisor, business manager, or acting in a similar 
capacity in connection with loans or other 
investments made or entered into by United Welfare 
Fund—Security Division, a union benefit fund. 





Litigation Release No. 8681/February 27, 1979 


U.S. v. CORTES W. RANDELL AND JOHN B. 
MUMFORD, Criminal No. 78-199A, Eastern District of 
Virginia 


William B. Cummings, U.S. Attorney for the Eastern 
District of Virginia and Paul F. Leonard, Administrator 
of the Washington Regional Office of the Securities 
and Exchange Commission, announced that on 
February 16, 1979, the Honorable Albert V. Bryan, Jr., 


Senior Judge for the U.S. District Court, Eastern 
District of Virginia, sentenced Cortes W. Randell and 
John B. Mumford as a result of their convictions on 
January 17 on 17 counts of securities fraud, mail 
fraud, interstate transportation of monies obtained by 
fraud and making false statements to the Veterans 
Administration. Defendant Randell was sentenced to 7 
years in prison and 5 years probation. Defendant 
Mumford was sentenced to 3 years in prison, 2 1/2 
years suspended sentence for a total of 6 months in 
prison and 5 years probation. The judgment and con- 
victions were based on Mumford’s and Randell’s 
activities as officers and directors of two Virginia 
corporations, National Commercial Credit Corporation 
and Federal Mortgage Acceptance Corporation during 
1974 and 1975. Both men were released on bond 
pending appeal. (U.S. v. Cortes W. Randell and John 
B. Mumford, Criminal No. 78-199A, E.D. Va.) 
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